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FOREWORD 

By  Hon.  Peter  W.  Rodlno,  Jr.,  Chairman, 
Cosilttee  on  the  Judiciary 


On  February  6,  1974,  the  House  of  Representatives  adopted  by  a 

vote  of  410-4  the  following  House  Resolution  803: 

RESOLVED,  That  the  Cooalttee  on  the  Judiciary  acting  as 
a  whole  or  by  any  stibconmlttee  thereof  appointed  by  the 
Chalman  for  the  purposes  hereof  and  In  accordance  with 
the  Rules  of  the  Conalttee,  Is  authorized  and  directed 
to  Investigate  fully  and  conpletely  whether  sufficient 
grounds  exist  for  the  House  of  Representatives  to  exer- 
cise Its  constitutional  power  to  lapeach  Richard  M. 
Nixon,  President  of  the  United  States  of  America.  The 
contlttee  shall  report  to  the  House  of  Representatives 
such  resolutions,  articles  of  Inpeachnent ,  or  other 
reco— endatlons  as  It  deems  proper. 


Beginning  In  November  1973,  acting  under  resolutions  referred  to 
the  Coanlttee  by  the  Speaker  of  the  House  and  with  a  special  appropria- 
tion, I  had  begun  to  organize  a  special  staff  to  investigate  seriotis 
charges  against  the  President  of  the  United  States. 

On  Hay  9,  1974,  as  Chairman  of  the  Coamittee  on  the  Judiciary, 
I  convened  the  Committee  for  hearings  to  review  the  results  of  the 
lapeachment  Inquiry  staff's  investigation.  The  staff  began  its  initial 
presentation  the  same  day,  in  executive  session,  pursuant  to  the  Com- 
mittee's Impeachment  Inquiry  Procedures  adopted  on  May  2,  1974. 

By  June  21,  the  Inquiry  staff  had  concluded  its  initial  presen- 
tation. 

On  June  25,  the  Conalttee  voted  to  make  public  the  initial  pre- 
sentation including  substantially  all  of  the  supporting  material 
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preaented  at  the  hearings.  The  Coomlttee  also  voted  to  aake  public  the 
President's  response,  which  was  presented  to  the  Cooalttee  on  June  27 
and  June  28  In  the  sane  form  and  manner  as  the  Inquiry  staff's  Initial 
presentation. 

Statenents  of  Information  and  supporting  evidentiary  material 
were  compiled  by  the  Inquiry  staff  In  36  notebooks  and  furnished  In 
this  form  to  each  Member  of  the  Coamlttee.  The  notebooks  presented 
material  on  several  subjects  of  the  Inquiry:   the  Watergate  break- In 
and  Its  aftermath,  ITT,  dairy  price  supports,  domestic  surveillance, 
abuse  of  the  IRS,  and  the  activities  of  the  Special  Prosecutors. 
In  each  notebook  a  statement  of  information  relating  to  a  particular 
phase  of  the  Investigation  was  Immediately  followed  by  supporting 
evidentiary  material,  which  included  copies  of  docuBKnts  and  testi- 
mony (much  already  on  public  record) ,  transcripts  of  Presidential 
conversations  and  affidavits. 

The  staff  also  presented  to  the  Committee  written  reports  on 
President  Nixon's  Income  taxes.  Presidential  impoundment  of  funds 
appropriated  by  Congress,  and  the  bonblng  of  Caabodia. 

Book  V,  presented  to  the  Committee  under  the  general  heading 
of  "ITT,"  dealt  with  two  areas  of  the  Inquiry.  First,  material  was 
presented  with  respect  to  the  possible  relation  between  the  1971 
settlement  of  three  antitrust  cases  filed  against  ITT  and  ITT's  pledge 
of  financial  assistance  to  the  San  Diego  Convention  and  Tourist 
Bureau  for  expenses  related  to  the  1972  Republic  National  Convention. 
Second,  material  was  presented  with  respect  to  the  testimony  of 
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Rlchard  Uelndlenst  and  John  Mitchell  daring  Klelndlenst's  confirmation 
hearings  before  the  Senate  Judiciary  Committee. 

Every  effort  was  made  to  preclude  Inferences  in  the  presentation 
of  this  material.  A  deliberate  and  scrupulous  abstention  from  conclu- 
sions, even  by  ijq>lication,  was  observed. 

With  respect  to  the  Presidential  recorded  conversations,  the 
Committee  determined  to  hear  the  recorded  conversations  in  their 
entirety.  The  Presidential  recorded  conversations  were  neither  para- 
phrased nor  suBBUirized  by  the  Inquiry  staff.  Thus,  no  inferences,  or 
condtislons  were  drawn  for  the  Committee.  During  the  course  of  the 
hearings.  Members  of  the  Committee  heard  each  recording  and  simultane- 
ously followed  transcripts  prepared  by  the  Inquiry  staff.  Each  of 
these  transcripts  is  reprinted  under  the  appropriate  Statement  of 
Information . 

During  the  course  of  the  hearings,  the  Committee  found  it  neces- 
sary to  issue  a  subpoena  to  President  Richard  Nixon  requiring  tape  re- 
cordings of  19  Presidential  conversations  related  to  the  ITT  matters 
before  the  Committee.  The  Committee  also  subpoenaed  the  President's 
copies  of  daily  news  summaries  which  were  compiled  by  White  Hoxise  staff 
members  from  February  22,  1972  through  June  9,  1972.  The  Presdlent  has 
not  yet  responded  to  this  subpoena. 

Prior  to  the  Committee's  issuance  of  the  subpoena  on  June  2A, 
1974,  the  President  furnished  to  the  Coviittee  an  edited  transcript  of 
a  meeting  he  held  with  H.  R.  Haldeman  and  John  Mitchell  on  April  4,  1972 
at  which  the  Kleindienst  nomination  hearings  were  discussed. 
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In  a  few  Instances,  Ranking  Minority  Meober  Mr.  Hutchinson  and 
I  deterained,  pursuant  to  authority  granted  us  by  the  Cosaittee,  to 
defer  the  release  of  evidentiary  aaterial  or  to  delete  it  for  one  of 
the  following  reasons: 

1)  Because  the  public  interest  in  naking  the  aaterial  public  was 
outweighed  by  the  potential  prejudice  to  the  rights  of  defendants  under 
indictnent  and  awaiting  trial. 

2)  Because  the  inforaation  was  classified  or  otherwise  required 
confidential  treataent, 

3)  Because  the  aaterial  was  only  aarginally  pertinent  and  was 
considered  to  be  defaaatory,  degrading  or  eBd>arrassing,  or, 

4)  Because  the  aaterial  was  not  pertinent  to  Presidential 
responsibility  within  the  outer  liaits  of  an  iaq>eachable  offense  within 
the  aeaning  of  the  Constitution. 

The  Coanittee  on  the  Judiciary  is  working  to  follow  faithfully 
its  aandate  "to  investigate  fully  and  co^>letely"  whether  or  not  suf- 
ficient grounds  exist  to  recoaaend  that  the  House  exercise  its  constitu- 
tional power  of  iapeachawnt. 

I  believe  that  the  readers  of  these  voluaes  will  see  that  the 
Coaaittee's  priaary  effort  in  carrying  out  its  aandate  has  been  to  ob- 
tain an  objective,  iopartial  presentation  which  will  enable  each  Meober 
of  the  Coanittee  to  aake  an  inforaed  Judgaent  in  fulfilling  his  or  her 
constitutional  responsibility. 
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I  also  believe  that  the  publication  of  the  record  o£  these  hear- 
ings will  provide  readers  with  a  clear  idea  of  the  particulars  of  the 
investigation  and  that  the  proximity  of  the  evidence  will  assure  them 
that  no  statement  of  information  is  offered  without  supporting  eviden- 
tiary material. 


&[,^0^ 


July  1974 
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INTRODDCTORY  NOTE 

The  material  contained  in  this  volume  Is  presented  In  two  sec- 
tions. Section  1  contains  a  statement  of  information  footnoted  with 
citations  to  evidentiary  material.  Section  2  contains  the  same  state- 
ment of  information  followed  by  the  supporting  material. 

Supporting  material  consists  of  information  obtained  at  hearings 
before  the  Senate  Select  Comnittee  on  Presidential  Campaign  Activities; 
information  developed  in  executive  session  by  other  Congressional  com- 
mittees; information  furnished  to  the  Coimnlttee  by  the  Grand  Jury  of 
the  District  of  Coluiid)ia  and  by  other  grand  Juries;  information  fur- 
nished to  the  Cormtlttee  by  government  agencies;  transcripts  of  tape 
recordings  of  conversations  among  President  Nixon  and  his  key  associates 
prepared  by  the  Conmlttee  staff;  information  furnished  to  the  Committee 
by  the  President,  the  Executive  Departments  of  the  Government,  the 
Special  Prosecutor,  and  other  Information  obtained  by  the  Committee, 
much  of  which  was  already  on  the  public  record. 

Each  page  of  supporting  evidence  is  labeled  with  the  footnote 
ninnber  and  a  description  of  the  document  or  the  name  of  the  witness 
testifying.  Copies  of  entire  pages  of  documents  and  testimony  are 
included,  with  brackets  around  the  portions  pertaining  to  the  state- 
ment of  information.  Markings  on  the  documents  include  item  numbers 
and  receipt  stamps  of  the  House  Judiciary  Committee  and  other  agencies 
from  which  the  Committee  received  material. 
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In  a  few  Instances,  names  of  persons  In  sensitive  positions 
have  been  deleted  fron  documents  at  the  request  of  the  CIA,  FBI  and 
other  Investigative  agencies.  Some  documents  contained  deletions  vhe 
the  Committee  received  them. 

In  the  citation  of  sources,  the  following  abbreviations  are 
used:  "SSC"  for  Senate  Select  Connlttee  on  Presidential  Caiqpalgn 
Activities;  "SJC"  for  Senate  Judiciary  Committee;  and  "KCH"  for 
hearings  before  the  Senate  Judiciary  Committee  on  the  nomination  of 
Richard  Klelndlenst  to  be  Attorney  General. 
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1.      By  aeaurandun  dated  April  23,  1969  fron  Deputy  Attorney  General 
Richard  Kleindlenst,  acting  as  Attorney  General*,  and  Assistant  Attorney 
General  Richard  HcLaren,  head  of  the  Antitrust  Division,  to  John  Ehrllchnan, 
Counsel  to  the  President,  Klelndlenst  and  McLaren  urged  approval  of  the 
coaaencaaent  of  an  antitrust  action  against  the  International  Telephone  and 
Telegraph  Corporation  (ITT)  challenging  Its  acquisition  of  Canteen  Corporation 
Comenceaent  of  the  suit  was  approved  and  on  April  28,  1969  the  suit  was 
begun  In  the  United  States  District  Court  for  the  Northern  District  of 
Illinois. 


*Because  Attorney  General  John  Mitchell's  fomer  law  firm  had  repre- 
sented an  ITT  subsidiary,  Mitchell  recused  hlaself  and  Deputy  Attorney 
General  Klelndlenst  acted  as  Attorney  General  In  connection  with  the 
litigation. 

Page 

1.1  Meaorandua  froa  Richard  Klelndlenst  and  Richard 
McLaren  to  John  Ehrllchaan,  April  23,  1969  with 

attached  draft  coaplalnt  (received  froa  White 

House) 70 

1.2  Meaorandua  froa  Richard  McLaren  to  Richard  Kleln- 
dlenst, April  25,  1969,  3  Klelndlenst  Conflmatlon 
Hearings  (KCH)  1237 88 

1.3  United  States  v.  International  Telephone  and 

Telegraph  Corporation,  Civ.  No.  69c-924,  Docket,  1-2....   89 

1.4  Richard  Klelndlenst  testlaony,  2  KCH  96 91 

1.5  John  Mitchell  testlaony,  2  KCH  539-40 92 

1.6  Meaorandua  froa  Richard  McLaren  for  the  Attorney 
General,  April  7,  1969  (received  froa  Departaent 

of  Justice) 94 
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2.      On  August  1,  1969  two  antitrust  suits  slsdlar  to  the  Canteen 
suit  were  comenced  In  the  United  States  District  Court  for  the  District 
of  Connecticut  challenging  ITT's  acquisition  of  the  Hartford  Fire 
Insurance  Coopany  and  Grlnnell  Corporation. 


Page 

2.1  United  States  v.  International  Telephone  and 
Telegraph  Corporation  and  Grlnnell  Corporation, 

Civ.  No.  13319.  Docket,  1-2 102 

2.2  United  States  v.  International  Telephone  and 
Telegraph  Corporation  and  Hartford  Fire  Insurance 
Coarpany,  Civ.  No.  13320,  Docket,  1-2 104 

2.3  Memorandum  from  Richard  McLaren  for  the  Attorney 
General,  June  20,  1969  (received  from  Department 

of  Justice) 106 

2.4  Memorandum  from  Richard  McLaren  for  the  Deputy 
Attorney  General,  approved  July  25,  1969 

(received  from  Department  of  Justice)  , 120 
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3.      During  1969,  1970  and  1971,  Harold  S.  Geneen,  President  of  ITT, 
met  on  numerous  occasions  with  White  House  staff  members,  other  Admin- 
istration officials  and  members  of  both  houses  of  Congress  to  discuss 
various  matters.  Including  International  monetary  policy,  the  Office  of 
Foreign  Direct  Investment  policy,  antitrust  policy,  balance  of  pa3nnents, 
revenue  sharing  and  expropriation  by  foreign  governments.  During  the 
sumner  of  1969  Geneen  sought  a  personal  meeting  with  the  President  to 
discuss  the  ITT  antitrust  cases.  His  request  was  denied  because  the 
President's  advisers  thought  that  such  a  meeting  was  Inappropriate. 

Page 

3.1  Harold  Geneen  testimony,  2  KCH  776-80 132 

3.2  Memorandum  from  Hugh  Sloan  to  John  Ehrllchman, 

June  30 ,  1969  (received  from  White  House) 137 

3.3  Memorandum  from  Dwlght  Chap In  to  Peter  Flanlgan, 

July  16 ,  1969  (received  from  White  House) 138 

3.4  White  House  "White  Paper,"  The  ITT  Anti-Trust 

Decision,  January  8,  197A,  1,  3 139 
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4.      During  Septeaber  1969  Colonel  Jaaes  Hughes,  Military  Assistant 
to  the  President,  spoke  with  Dlta  Beard,  an  ITT  lobbyist,  about  the 
pending  antitrust  suit.  Hughes  reported  on  the  conversation  In  a  meao- 
randum  to  Ehrllchnan  dated  September  19,  1969. 


Page 
4.1   Menorandum  from  James  Hughes  to  John  Ehrllchnan, 
September  19,  1969  (received  from  Vfhlte 
House) 142 
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5.      In  August  1970  officials  and  representatives  of  ITT  held  five 
meetings  with  Adnlnlstratlon  officials.  Including  Vice  President  Splro 
Agnew,  Secretary  of  Coninerce  Maurice  Stans,  Assistant  Attorney  General 
McLaren  and  White  House  counsel  John  Ehrllchnan  and  Charles  Colson  to 
discuss  antitrust  matters  in  general  and  the  ITT  antitrust  litigation 
in  particular.  In  another  meeting,  Geneen  and  Attorney  General  Mitchell 
met  to  discuss  overall  antitriist  policy  with  respect  to  conglomerates. 
At  these  meetings  and  in  subsequent  letters  and  memoranda  ITT  officials 
sought  to  persuade  Administration  officials  that  McLaren's  antitrtist 
views,  as  reflected  in  his  conduct  of  the  ITT  litigation,  were  ill-advised 
and  Inconsistent  with  the  Administration's  antitrust  policy. 
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5.1  Memorandum  from  Tod  Hullin  to  John  Ehrllchman, 

August  4,  1970  (received  from  vniite  House) 145 

5.2  Letter  from  Richard  McLaren  to  Tod  Hullin, 
July  30,  1970,  with  attached  memorandum  from 
Richard  McLaren  to  John  Ehrllchman  (received 

from  White  House) 147 

5.3  Memorandum  from  Richard  McLaren  to  Tod  Hullin, 
August  3,  1970,  with  attachments  (received  from 

White  House) 153 

5.4  Letter  from  "Ned"  (Edward  Gerrity]  to  Vice 
President  Splro  Agnew,  August  7,  1970,  with 
attached  memorandum  (received  from  House 

Interstate  and  Foreign  Commerce  Committee) 163 

5.5  Memorandum  from  John  Poole  to  Files,  August  7, 

1970  (received  from  Department  of  Justice) 166 

5.6  Memorandum  from  Tod  Hullin  to  Richard  McLaren, 

August  10,  1970  (received  from  White  House) 168 
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5.7  Letter  from  Thonas  Casey  to  Charles  Colson, 
August  7,  1970,  with  attachment  (received  from 

White  House) 169 

5.8  Memorandua  fron  Charles  Colson  to  John  Ehrlich- 

man,  August  10,  1970  (received  from  White  House) 177 

5.9  Memorandum  from  Tod  Hullin  to  John  Mitchell, 

August  11,  1970  (received  from  White  House) 178 

5.10  John  Mitchell  testimony,  2  KCH  540,  542-43, 

546,  549-5a 179 

5.11  Memorandum  from  Edward  Gerrity  to  John  Ryan, 

August  10,  1970  (received  from  Michael  Mitchell) 185 

5.12  Memorandum  from  John  Ryan  to  William  Merriam, 
August  24,  1970,  House  Interstate  and  Foreign 
Connerce  Comlttee,  Special  Std>conDittee  on 
Investigations,  Hearings  on  Legislative  Oversight 
of  SEC:  Inquiry  into  Withholding  and  Transfer 

of  Agency  Files  Pertaining  to  ITT,  154-56 186 
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6.      On  September  15,  1970  the  trial  in  ITT-Grlnnell  began.   In 
memoranda  dated  September  17,  1970  from  Ehrlichman  to  Attorney  General 
Mitchell  and  October  1,  1970  from  Colson  to  Ehrlichman,  the  ITT  litiga- 
tion was  discussed.   Ehrlichman  and  Colson  stated  their  concern  that 
McLaren's  conduct  of  the  ITT  cases  constituted  an  attack  on  "bigness 
per  se"  contrary  to  the  Administration's  expressed  antitrust  policy. 
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White  House) 193 


(9) 


7.     The  trial  of  ITT-Grinnell  was  completed  on  October  30,  1970  and 
the  case  was  taken  under  advisement.  A  Judgment  for  ITT  on  the  merits 
was  rendered  on  December  31,  1970.  A  notice  of  appeal  was  filed  on 
March  1,  1971. 
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Telegraph  Corporation  and  Grlnnell  Corporation. 

Civ.  No.  13319,  Docket,  1,6-7 214 

7.2  United  States  v.  International  Telephone  and 
Telegraph  Corporation,  Opinion,  December  31,  1970, 

324  F.  Supp.  19 217 
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8.      On  March  3,  1971  at  ITT's  request  Geneen  and  William  Merrlam, 
ITT  Vice  President  and  Director  of  Washington  Relations,  met  with 
Ehrllchman  to  discuss  antitrust  matters. 
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8.2  Letter  from  William  Merrlam  to  John  Ehrllchman, 

March  4,  1971  (received  from  White  House) "' 

8.3  William  Merrlam  testimony,  3  KCH  951 ^^^ 
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9.      On  March  20,  1971,  on  the  notion  of  Solicitor  General  Ervln 
Grlswold,  the  tine  for  the  govemnent  to  perfect  Its  appeal  In  ITT- 
Grlnnell  by  filing  Its  Jurisdictional  statenent  was  extended  fron 
March  31,  1971  to  April  20,  1971. 
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Suprene  Court  to  Solicitor  General  Erwln  Grlswold 

(received  fron  Departnent  of  Justice) 260 


(12) 


10.     On  March  30,  1971  Merriaa  and  Thomas  Casey,  ITT  Director  of 
Corporate  Planning,  net  with  Peter  Peterson,  Assistant  to  the  President 
for  International  Econonic  Affairs,  to  discuss  a  wide  range  of  subjects 
including  antitrust  matters. 
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10.1  Peter  Peterson  affidavit,  April  29,  1974 268 

10.2  Letter  from  William  Merriam  to  Peter  Peterson, 

April  7,  1971  (received  from  Peter  Peterson) 271 
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11.     At  the  request  of  Ehrllchnan  who  said  he  spoke  for  the  President, 
Peterson  aet  with  Geneen  and  Merrlan  on  Friday,  April  16,  1971.  They 
discussed  various  subjects  relating  to  econonlc  policy.  Including  overall 
antitrust  policy  related  to  bigness.  At  the  end  of  the  meeting,  Geneen 
and  Merrlam  dlsctissed  ITT's  specific  antltrtist  problenie.  Including  the 
fact  that  the  deadline  for  the  government  to  perfect  the  ITT-Grlnnell 
appeal  was  the  following  Tuesday,  April  20.  After  the  meeting  Peterson 
telephoned  Ehrllchnan  and  reported  on  the  meeting  Including  the  discus- 
sion of  the  ITT-Grlnnell  appeal.  Ehrllchman  Indicated  to  Peterson  that 
action  was  under  way  to  postpone  the  appeal.  The  following  week  Peterson 
reported  to  the  President  on  the  meeting  and  his  subsequent  telephone 
call  to  Ehrllchman. 
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11.2  Memorandum  from  Peter  Peterson  to  the  President, 

April  23,  1971  (received  from  White  House) 281 


(14) 


12*     Also  on  April  16,  1971  Lawrence  Walsh,  a  wtvbBt   of  a  law  firm 
that  had  long  represented  ITT,  telephoned  Deputy  Attorney  General  Klein- 
dlenst.  Pursuant  to  that  telephone  conversation  Walsh  caused  to  be 
delivered  to  Rlelndlenst  a  letter  and  meaorandua  urging  that  before  the 
Departnent  of  Justice  decided  to  pursue  the  ITT-Grlnnell  appeal  to  the 
Supreme  Court  It  should  undertake  a  review  by  all  Interested  federal 
agencies  of  the  economic  consequences  of  a  Supreme  Court  decision  favor- 
able to  the  government.  Copies  of  the  Walsh  letter  and  memorandum  were 
delivered  later  that  day  to  Peterson  and  Ehrllchman. 
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12.4  Memorandum  from  William  Merrlam  to  Peter  Peterson, 
April  16,  1971  with  attached  letter  (received 

from  Peter  Peterson) 304 
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of  law  (received  from  White  House) 305 
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13.     On  Monday  morning,  April  19,  1971  Klelndlenst  told  Walsh  by 
telephone  that  Klelndlenst  did  not  think  the  ITT-Grlnnell  appeal  would 
be  delayed.  In  a  memorandum  dated  April  19,  1971  to  Klelndlenst,  McLaren 
disputed  the  position  taken  by  Walsh  In  his  letter  and  memorandum  of 
April  16  and  urged  that  the  ITT-Grlnnell  appeal  not  be  delayed. 


Page 

13.1  Lawrence  Walsh  testimony,  3  KCH  1039 308 

13.2  Memorandum  from  Richard  McLaren  to  Richard  Klelndlenst, 
April  19,  1971  (received  from  Department  of  Justice)....  309 
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14.     Beginning  at  3:03  p.m.  on  the  afternoon  of  April  19,  1971  the 
President  net  with  Ehrllchman  and  George  Shultz,  Director  of  the 
Office  of  Management  and  Budget.  The  antltnist  actions  against  ITT  were 
asong  the  subjects  discussed.  Ehrllchman  said  that  the  deadline  for  the 
ITT-Grlnnell  appeal  was  the  following  day  and  he  reported  that,  despite 
his  attempts  to  give  the  Justice  Department  "signals,"  the  appeal  was 
being  pursued.  The  President  then  telephoned  Kleindlenst  and  ordered 
him  to  drop  the  appeal.  After  the  telephone  conversation  the  President 
expressed  his  concern  that  McLaren's  actions  with  respect  to  conglomerates 
were  contrary  to  the  Administration's  antitrust  policy. 
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1971,  3:04  -  3:09  p.m.,  and  House  Judiciary  Com- 
mittee transcript  thereof  346 
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15.     After  the  President's  telephone  call  Klelndlenst  met  with  McLaren 
and  Solicitor  General  Erwin  Grlswold  and  directed  that  the  Solicitor 
General  apply  to  the  Supreme  Court  for  another  extension  of  time.  At 
4:30  p.m.  Klelndlenst  telephoned  Walsh  and  Informed  him  that  the  Solicitor 
General  was  arranging  for  an  extension  of  time  for  the  government  to 
perfect  its  appeal. 
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15.3  Erwin  Grlswold  statement,  2  KCH  242-43 352 

15.4  Erwin  Grlswold  testimony,  2  KCH  373,  378-80 354 

15. 5  Lawrence  Walsh  testimony,  3  KCH  1039 358 
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16.     On  Tuesday,  April  20,  1971,  on  the  motion  of  Solicitor  General 
Griswold,  the  time  for  the  government  to  perfect  its  appeal  in  ITT- 
Grinnell  by  filing  its  jurisdictional  statement  was  extended  from  April 
20,  1971  to  May  20,  1971. 
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17.     Also  on  April  20,  1971  Felix  Rohatyn,  an  Investment  banker  who 
was  a  director  of  ITT,  met  with  Klelndlenst  to  discuss  the  economic  and 
financial  ramifications  of  divestiture  of  the  Hartford  Fire  Insurance 
Company  by  ITT.   At  the  meeting  Rohat3m  asked  to  present  these  arguments 
to  McLaren,  and  such  a  presentation  was  later  arranged  for  April  29. 
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(20) 


18.     On  April  21,  1971  the  President  met  with  Attorney  General 
Mitchell  and  discussed,  among  other  things,  the  ITT-Grlnnell  appeal. 
The  President  said  that  he  did  not  care  about  the  merits  of  the  case 
but  that  the  business  conmunlty  believed  that  the  Administration  was 
being  even  rougher  on  It  In  antitrust  matters  than  had  previous  admin- 
istrations. Mitchell  argued  that  It  was  a  political  mistake  to  Inter- 
fere with  the  appeal.  The  President  agreed  to  heed  Mitchell's  advice 
to  permit  the  appeal  to  be  perfected. 
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4:18  -  6:13  p.m.,  and  House  Judiciary  Committee 
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19.     During  the  last  ten  days  of  April  1971  Geneen  and  Merrlaa  of 
ITT  wrote  four  letters  to  Adnlnlstratlon  officials  —  one  to  Secretary 
of  the  Treasury  John  Connally  and  three  to  Peter  Peterson  —  containing 
references  to  antitrust  matters.  Two  of  the  letters  connented  favorably 
on  the  ITT-Grlnnell  appeal  delay. 
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19.1  Meaorandum  from  Vllllam  Merrlam  to  Peter  Peterson, 
April  22,  1971,  with  attached  letter  from  Harold 
Geneen  to  Peter  Peterson,  April  22,  1971  (received 

from  Peter  Peterson) 378 

19.2  Letter  from  William  Merrlam  to  John  Connally, 

April  22 ,  1971  (received  from  White  House) 386 

19.3  Memorandum  from  Peter  Peterson  to  John  Ehrllchman 
Dick  [sic]  Krogh.  April  27,  1971,  with  attached 
letter  from  William  Merrlam  to  Peter  Peterson, 

April  26,  1971  (received  from  White  House) 388 

19.4  Memorandum  from  Peter  Peterson  to  John  Ehrllchman 
and  Dick  [sic]  Krogh,  May  3,  1971,  with  attached 
letter  from  William  Merrlam  to  Peter  Peterson, 

April  30,  1971  (received  from  White  House 391 
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20.     On  April  28,  1971  Ebrllchoan  wrote  a  nenorandum  to  the  President 
criticizing  McLaren  for  failure  to  follow  the  Adalnlstratlon's  antitrust 
policy,  then  under  study  by  a  Donestlc  Council  Task  Force,  and  recom- 
mending action  to  be  taken.  The  President  approved  Ehrllchman's  recom- 
mendations . 
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20.1  Memorandum  from  John  Ehrllchman  to  the  President, 

April  28,  1971  (received  from  White  House) 394 

20.2  Memorandum  from  John  Ehrllchman  to  Members  of  the 
Domestic  Council,  February  19,  1971  (received 
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April  30,  1971  (received  from  White  House) ^98 
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21.     On  April  29,  1971  Rohatyn  accoB?>anled  by  four  ITT  representatives 
net  with  IQelndlenst ,  McLaren  and  Antitrust  Division  and  Treasury  Depart- 
ment staff  nenbers.  The  ITT  representatives  presented  ITT's  position 
that  there  would  be  adverse  economic  and  financial  consequences  If  the 
divestiture  of  Hartford  were  required.  Following  the  meeting  McLaren 
caused  these  arguments  to  be  siibmltted  to  the  Treasury  Department  and 
to  Richard  Ransden,  an  Independent  financial  consultant  who  had  previously 
rendered  advice  to  the  Antitrtist  Division. 
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22.     Beginning  In  April  1971  Mitchell,  Haldeman,  Lawrence  Hlgby,  Gordon 
Strachan,  William  Tlmoons,  Jeb  Magruder  and  Robert  Odle  participated  In 
the  Initial  planning  of  the  1972  Republican  National  Convention  and 
began  to  consider  San  Diego  as  a  possible  site.  A  memorandum  from  Hlgby 
to  Strachan  dated  April  29,  1971  states  that  Haldeman  discussed  the  pos- 
sibility of  a  San  Diego  convention  with  California's  Lt.  Governor  Ed 
Relnecke.   The  memorandum  states  that  Relnecke  would,  as  a  result  of  his 
discussion  with  Haldeman,  cause  a  proposal  for  San  Diego  to  be  the  con- 
vention site  to  be  made  to  the  Republican  National  Coumlttee. 
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May  11,  1971  with  attached  memorandum  from  William 
Tlmnons  to  H.  R.  Haldeman,  May  6,  1971,  and  attached 
report  (received  from  White  House) 430 

22.7  Memorandum  from  Robert  Odle  to  Jeb  Magruder, 
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22.10  Memorandum  from  Robert  Odle  to  Jeb  Magruder, 

June  15 ,  1971  (received  from  White  House) 456 
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Odle  to  Jeb  Magruder,  June  22,  1971,  and  attached 
memorandum  from  William  TiosDons  to  H.  R.  Haldeman, 
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H.  R.  Haldeman,  June  26,  1971,  and  attachments 

(received  from  White  House) 465 
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23.     In  a  neaorandum  dated  May  5»  1971  Ehrllchaan  Informed  Mitchell 

that  he  dealred  to  meet  vlth  McLaren  about  the  ITT  cases  to  achieve  the 

agreed-upon  ends  discussed  by  the  President  and  Mitchell. 
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24.     On  May  12,  1971  ITT  President  Geneen  discussed  with  Congressnan 
Bob  Wilson,  whose  district  Included  part  of  San  Diego,  the  possibility 
of  ITT  financial  support  for  a  San  Diego  convention  bid. 
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25.     On  May  17,  1971  the  govemment's  appeal  In  ITT-Grlnnell  was 
perfected  by  the  filing  of  a  jurisdictional  statement. 
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26.     By  report  dated  Hay  17,  1971  Richard  Raasden  reported  his  findings 
on  the  ITT  position  with  respect  to  the  financial  ramifications  of  divesti- 
ture of  Hartford. 
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27.     On  Jtme  17,  1971  HcLaren  recouended  to  Klelndlenst  that  the  ITT 
suits  be  settled.  His  proposed  settleaent  Included  the  requlreaent  that 
ITT  divest  Itself  of  Grlnnell,  Canteen,  and  certain  other  ITT  subsidiaries, 
but  permitted  ITT  to  retain  Hartford  Fire  Insurance  Conpany.  The  basic 
teras  of  the  settleaent  offer  were  put  to  ITT  on  a  take  It  or  leave  It 
basis  and  were  accepted.  Details  of  the  settlement  were  then  negotiated 
aaong  ITT  and  Antitrust  Division  lawyers. 
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27.1  Menorandum  from  Richard  McLaren  to  Richard 
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28.     San  Diego's  convention  bid  was  authorized  by  the  San  Diego  City 
Council  on  June  29,  1971.   On  July  21,  1971  ITT-Sheraton's  President, 
Howard  James,  confirmed  by  telegram  his  company's  commitment  to  the 
San  Diego  Convention  and  Tourist  Bureau  of  $100,000  for  convention- 
related  expenses  plus  an  additional  $100,000  if  and  when  $200,000  was 
raised  by  the  Bureau  from  other  non-public  sources.   The  pledge  was 
subject  to  the  condition  that  the  Sheraton  Harbor  Island  Hotel,  then 
under  construction,  be  used  as  Presidential  convention  headquarters. 
The  decision  for  San  Diego  to  be  the  convention  site  was  made  within 
the  Administration  and  transmitted  to  the  Republican  National  Coranittee. 
On  July  23,  1971  the  Republican  National  Committee  selected  San  Diego 
as  the  1972  convention  site. 
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(received  from  White  House) 582 

28.9  Telegram  from  Howard  James  to  Bob  Wilson,  July 

21,  1971,  2  KCH  678-79 588 

28.10  Harold  Geneen  testimony,  2  KCH  648-49 590 

28.11  Resolution  on  Selection  of  the  Site  for  the  1972 
Republican  National  Convention,  July  23,  1971 592 
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29.     On  July  31,  1971,  after  ITT  and  Antitrust  Division  lawyers  had 
negotiated  details  of  the  settlement  of  the  ITT  litigation,  the  settle- 
nent  was  announced. 

Pase 

29 .1  Richard  McLaren  testimony ,  2  KCH  110-14 596 

29.2  Felix  Sohatyn  testimony,  2  KCH  115 601 

29 .3  Richard  Rlelndlenst  testimony,  2  KCH  99 602 
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30.     A  Sheraton  Harbor  Island  Corporation  check  for  $100,000  dated 
August  5,  1971  and  representing  the  non-contingent  portion  of  ITT's 
pledge  was  delivered  to  the  San  Diego  Convention  and  Tourist  Bureau. 
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30.1  Photograph  of  check  fron  Sheraton  Harbor  Island 

Corporation  to  the  San  Diego  Convention  and  Tourist 

Bureau  printed  in  Washington  Post.  Harch  16,  1972, 

A13 604 
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31.     On  February  15 »  1972  the  President  noainated  Richard  6.  Klelndlenst 
to  be  Attorney  General  to  succeed  John  Mitchell  who  was  leaving  the 
Departaent  of  Justice  and  who  later  becane  Canpalgn  Director  of  the  Coa- 
■Ittee  for  the  Re-election  of  the  President.  The  Senate  Conmlttee  on  the 
Judiciary  held  hearings  on  the  noodnation  and  recomaendation  on  February 
24,  1972  that  the  noalnation  be  confiraed. 
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31.1  Announcement  of  President's  Intention  to  Noalnate 
Richard  Klelndlenst  to  be  Attorney  General,  8 
Presidential  Docuaents  440,  448 606 

31.2  Letter  froa  President  Nixon  to  John  Mitchell, 

February  15,  1972,  8  Presidential  Docuaents  439 608 

31.3  S.  Exec.  Rept.  92-19,  Noalnation  of  Richard 
Klelndlenst,  92d  Cong..  2d  Sess.  (1972) 609 


31.4  Chicago  Tribune,  February  25,  1972,  Section  2A,  1. 
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32.  On  February  2^,  1972  columnist  Jack  Anderson  obtained  from 
an  ITT  source  a  neaorandum  dated  June  25,  1971  purportedly  written 
by  ITT  lobbyist  Dlta  Beard  addressed  to  ITT  Vice  President  Merrlan 
regarding  the  ITT-Sheraton  convention  pledge  and  settlement  of  the 
ITT  antitrust  cases.  Anderson's  Investigative  reporters  contacted 
first  Dlta  Beard  to  discuss  and  confirm  the  memorandum's  validity 
and  then  ITT  and  Administration  officials  to  discuss  and  atteBq>t  to 
confirm  the  events  reported  In  the  memorandum.  On  February  24,  1972 
ITT  personnel  destroyed  documents  In  the  Washington  office  files. 
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32.1  Purported  memorandum  from  Dlta  Beard  to  William 
Merrlam,  June  25,  1971,  (received  from  White  House) 
reprinted  In  2  KCH  447-48 614 

32. 2  Jack  Anderson  testimony,  2  KCH  449 618 

32. 3  Brit  Hume  testimony,  2  KCH  408-14 619 

32 .4  Felix  Rohatyn  testimony ,  2  KCH  115-16 626 

32.5  Washington  Post,  March  3,  1972,  D15 628 

32.6  Howard  Albel  testimony,  2  KCH  704-05 629 
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33.     In  a  Pebruary  28,  1972  Department  of  Justice  press  release 
Mitchell  said  he  had  met  Dlta  Beard  only  once,  at  a  party  given  by 
Governor  Louis  Nunn  of  Kentucky  in  May  1971.  Mitchell  denied  alle- 
gations that  he  had  discussed  the  ITT  antitrust  cases  with  her.  He 
also  denied  In  the  press  release  that  he  had  discussed  the  ITT  matter 
with  the  President. 

Page 

33.1  John  Mitchell  statement.  Department  of  Justice 
press  release,  February  28,  1972  (received  from 
Department  of  Justice) 632 


(38) 


34.     On  February  29,  Karch  1  and  March  3,  1972  there  were  published 
three  colunms  by  Jack  Anderson  based  In  part  on  the  Beard  memorandum. 
The  articles  alleged  a  connection  between  the  ITT-Sheraton  pledge  and 
the  ITT  antitrust  settlement  and  purported  to  Involve  both  Mitchell  and 
Klelndlenst.  As  a  result  of  the  publication  of  the  first  two  articles 
Klelndlenst  asked  that  his  confirmation  hearings  be  reopened. 
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34.1  Washington  Post.  February  29,  March  1,  March  3, 

1972. 634 

34.2  Washington  Post.  March  1,  1972,  Al 637 
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35.     On  March  1,  1972  during  his  final  press  conference  as  Attorney 
General,  Mitchell  again  denied  talking  to  the  President  about  ITT  or 
any  other  antitrust  case. 
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35.1  John  Mitchell  press  conference,  March  1,  1972, 

1-2  (received  from  SSC) 640 
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36.     On  or  about  March  1,  1972  a  menber  of  the  staff  of  the  SEC 
demanded  that  ITT  produce  documents  in  the  files  of  ITT's  Washington, 
D.  C.  office.   The  SEC  staff  member  contended  that  production  of  the 
documents  was  called  for  by  subpoenas  previously  issued  in  connection 
%d.th  SEC  proceedings.  Attorneys  for  ITT  collected  documents  believed 
to  be  Included  in  the  SEC  demand. 
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36.1  Michael  Mitchell  affidavit  submitted  to  House 
Judiciary  Committee,  May  1,  1974,  with 
attachments 646 
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37.     On  Thursday  March  2,  1972  pursuant  to  Rlelndlenst ' s  request  the 
confirmation  hearings  resumed  and  Klelndlenst,  testifying  under  oath, 
denied  talking  other  than  casually  to  the  White  House  and  White  Hotise 
staff  about  the  ITT  matter.  He  denied  receiving  any  suggestions  from 
the  White  House  as  to  the  action  that  the  Justice  Department  should  take 
in  the  ITT  cases. 
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37.1  Richard  Klelndlenst  testimony,  2  RCH  95-96,  157 678 
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38.     On  the  same  day  an  ITT  attorney  delivered  copies  of  one  or  more  of 
the  documents  collected  by  ITT  attorneys  from  ITT's  Washington  office  files 
to  White  House  aide  Wallace  H.  Johnson.  The  document  or  documents  were  then 
conveyed  by  Johnson  to  John  Mitchell.  During  the  following  week  copies  of 
other  documents  taken  from  the  ITT  Washington  office  which  mentioned 
the  ITT  antitrust  suits  and  contacts  between  ITT  and  administration 
officials  were  delivered  by  ITT  attorneys  to  Johnson. 
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38.1  Michael  Mitchell  affidavit,  submitted  to  House 
Judiciary  Committee,  May  1,  1974,  with  attach- 

ments« 682 

38.2  Wallace  Johnson  affidavit,  April  25,  1974. 713 

38.3  John  Mitchell  log,  March  2,  1972  (received 

from  SSC) 717 
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39.     On  the  evening  of  March  2,  1972  Dlta  Beard,  having  spent  two 
days  at  the  ITT  offices  in  New  York  City,  left  Washington  by  airplane 
for  Denver,  Colorado  en  route  to  West  Yellowstone,  Montana.   During 
the  fli^t  she  became  ill  and  on  the  evening  of  March  3,  1972  she  was 
admitted  to  a  Denver  hospital. 
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39.1  Dita  Beard  statement,  2  KCH  741-42.. 720 

39.2  Edward  Gerrity  testimony,  3  KCH  1167 722 

39.3  United  Air  Lines  passenger  ticket,  issued  to  D.  Beard 
for  Flight  #175,  March  2,  1972  (received  from  United 

Air  Lines) 723 

39. A  Stewardess  report  on  passenger  illness  of  Mrs.  Beard, 
occuring  on  Flight  #  175,  March  2,  1972  (received  from 
United  Air  Lines) 724 

39.5  Letter  from  J.  Edgar  Hoover  to  Chairman  James  0. 

Eastland,  March  5,  1972,  2  KCH  213 725 

39.6  Medical  Report  by  Dr.  Joseph  Snyder,  March  13, 

1972,  2  KCH  637-39 726 
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40.     On  Friday,  March  3,  1972  Klelndlenst ,  In  his  testimony  before 
the  Senate  Comnlttee  on  the  Judiciary,  denied  consulting  with,  reporting 
to,  or  getting  directions  from  anybody  at  the  White  House  about  the  ITT 
antitrust  cases.  He  also  testified  that  he  did  not  recall  why  on  April 
19,  1971  the  Department  of  Justice  requested  a  delay  In  the  appeal  of 
the  ITT-Grlnnell  case  to  the  Supreme  Court. 
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40.1  Richard  Klelndlenst  testimony,  2  KCH  95,  181,  191, 

203-04 730 
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61.     On  the  afternoon  of  Sunday,  Harch  5,  1972,  the  President  and 
Haldeman  returned  to  Washington,  D.  C.  from  Key  Biscayne.  On  Monday, 
March  6,  1972  the  President  had  conversations  with  Haldeman,  Ehrlichnan 
and  Colson.  At  about  1:30  p.m.,  shortly  after  leaving  the  President's 
office,  Ehrlichman  met  with  SEC  Chairman  Casey. 
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41.1  John  Ehrlichman  log,  March  6,  1972  (received 

from  SSC) 736 

41.2  Meetings  and  conversations  between  the  President 
and  John  Ehrlichman,  March  6,  1972  (received 

from  vmite  House) 737 

41.3  Meetings  and  conversations  between  the  President 
and  H.  R.  Haldeman,  March  1,  March  5  and  March  6, 

1972  (received  from  White  House) 739 

41.4  Meetings  and  conversations  between  the  President 
and  Charles  Colson,  March  6,  1972  (received  from 

White  House) 741 

41.5  John  Ehrlichman  log,  March  21,  1972  (received 

from  SSC) 742 

41.6  William  Casey  testimony,  House  Interstate  and  Foreign 
Connerce  Conmittee,  Special  Subcoionlttee  on  Investigations, 
Hearings  on  Legislative  Oversight  of  SEC:  Agency 
Independence  and  the  ITT  Case,  June  27,  1973, 

261-64,  309-10 ^*^ 

41.7  William  Casey  calendar,  March  6,  1972  (received 

from  U.S.  Attorney,  Southern  District  of  New  York)...  749 
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42.     On  Tuesday,  March  7,  1972  in  a  prepared  statenent  given  under 
oath  before  the  Senate  Comnlttee  on  the  Judiciary,  Kleindlenst  described 
the  circumstances  surrounding  the  request  for  an  extension  of  tine  to 
appeal  ITT-Grlnnell.  He  omitted  mention  of  the  President's  order  to  drop 
the  case  made  during  their  telephone  conversation  of  April  19,  1971. 
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42.1  Richard  Kleindlenst  testimony,  2  KCH  95,  249-50 752 
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43.     On  March  8,  1972  Klelndlenst  testified  before  the  Senate 

Committee  on  the  Judiciary  and  denied  again  that  he  was  Interfered 

with,  pressured.  Importuned  or  directed  by  anybody  at  the  White  House 

In  connection  with  the  discharge  of  his  responsibilities  In  the  ITT 

cases . 
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43.1  Richard  Klelndlenst  testimony,  2  KCH  95, 

323,  353 756 
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44.     In  early  March  1972  a  White  House  task  force,  consisting  of 
Ehrlichman,  Colson,  Moore,  Dean,  Fielding,  Johnson,  Assistant  Attorney 
General  Robert  C.  Mardlan  and  others,  was  established  to  follow  the 
Klelndlenst  hearings;  Its  activities  continued  throughout  the  month. 
Fielding  was  given  the  responsibility  of  reviewing  White  House  files 
and  collecting  all  documents  relating  to  ITT,  which  he  proceeded  to 
do.  J 
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44.1  Charles  Colson  testimony.  House  Interstate  and  Foreign 
Commerce  Committee,  Special  Subconnlttee  on  Investigations, 
Hearings  on  Legislative  Oversight  of  SEC:  Agency  Inde- 
pendence and  the  ITT  Case ,  218 760 

44.2  Richard  Moore  testimony,  5  SSC  1947-48 761 

44.3  Wallace  Johnson  affidavit,  April  25,  1974 753 

44.4  Robert  Mardlan  testimony,  6  SSC  2348 757 

44.5  John  Dean  testimony.  House  Interstate  and  Foreign 
Commerce  Committee,  Special  Subcommittee  on  Investigations, 
Hearings  on  Legislative  Oversight  of  SEC:  Agency  Inde- 
pendence and  the  ITT  Case,  66,  68. 768 
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45.     On  March  14,  1972  John  Mitchell  appeared  before  the  Senate 
Comnlttee  on  the  Judiciary  and  twice  denied  under  oath  that  he  talked 
to  the  President  about  the  ITT  antitrxist  litigation  or  any  antitrust 
litigation.   On  the  evening  of  March  14,  1972  the  President  and  Mitchell 
had  a  telephone  conversation  which,  according  to  Mitchell's  logs,  was 
their  only  telephone  conversation  during  the  month. 
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45.1  John  Mitchell  testimony,  2  KCH  539,  552,  571. 772 

45.2  John  Mitchell  log,  March  14,  1972  (received  from  SSC) 775 
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46.     On  March  15,  1972  E.  Howard  Hunt  net  with  Colson,  Johnson  and 

Tlnnons.  It  was  detendned  that  Hunt  should  interview  Mrs.  Beard 

respecting  the  authenticity  of  the  purported  Beard  memorandum.  Hunt  flew 

to  Denver  and  interviewed  Mrs.  Beard  in  her  hospital  room.  On  March  17, 

after  his  return  to  Washington,  he  prepared  a  detailed  sunnary  of  the 

Interview. 
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46.2  E.  Howard  Hunt  testimony,  9  SSC  3734-35.  3752-53 780 

46.3  Charles  Colson  testimony.  House  Interstate  and  Foreign 
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Independence  and  the  ITT  Case,  201-03 784 

46.4  Memorandxn  regarding  Dlta  Beard,  March  17,  1972 

(received  from  White  House) 787 
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47.     "Yd"   Is  written  on  Colson's  calendar  for  the  nomlng  of 

March  18,  1972.  Colson  had  three  telephone  conversations  with  Mitchell 

during  the  aomlng.  That  afternoon  the  President  and  Colson  net  for 

■ore  than  two  hours. 
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47.1  Charles  Colson  calendar,  March  18,  1972 

(received  from  SSC) 796 

47.2  John  Mitchell  log,  March  18,  1972  (received 

from  SSC) 797 

47.3  Meetings  and  conversations  between  the  President 
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48.     On  March  24,  1972  the  President  held  his  only  news  conference 
during  the  period  of  the  Kleindienst  nomination  hearings.  He  stated 
that  nothing  had  happened  in  the  Senate  hearings  that  shook  his  confidence 
in  Kleindienst  as  an  able,  honest  man  fully  qualified  to  be  Attorney 
General.   He  also  praised  the  actions  of  Richard  McLaren,  and  the 
administration,  in  having  moved  effectively  to  stop  the  growth  of  ITT. 
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48.1  President  Nixon  news  conference,  March  24,  1972, 

8  Presidential  Documents  673-75 800 
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A9.     On  the  morning  of  March  30,  1972  Colson,  Haldeman  and  MacGregor 
met.   That  afternoon  Colson  sent  a  memorandum  to  Haldeman  stating  that 
certain  factors  should  be  taken  into  account  In  determining  whether  to 
continue  to  support,  or  to  withdraw,  iCleindlenst's  nomination.  Including 
the  possibility  that  documents  would  be  revealed  tending  to  show  that 
the  President  was  involved  in  the  ITT  situation  in  1971  and  contradicting 
statements  made  by  Mitchell  under  oath  during  the  hearings.  Haldeman 
and  Colson  each  had  several  conversations  with  the  President  on  that  day. 
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49.1  Memorandum  from  Charles  Colson  to  H.  R. 
Haldeman,  March  30,  1972,  SSC  Exhibit  No.  121, 
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49.2  Letter  from  William  Merrlam  to  John  Connally, 
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Interstate  and  Foreign  Commerce  Committee) 813 

49.5  Memorandum  from  John  Ryan  to  William  Merrlam, 
August  24,  1970,  House  Interstate  and  Foreign 
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Agency  Independence  and  the  ITT  Case,  154-56, 
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(received  from  White  House) 816 

49.6  Memorandum  from  Herbert  Klein  to  H.  R.  Haldeman, 

June  30,  1971  (received  from  White  House) 820 

49.7  Memorandum  from  Richard  Kleindlenst  and  Richard 
McLaren  to  John  Ehrlichman,  April  23,  1969 

(received  from  White  Hotise) 821 

49.8  Memorandum  from  Tod  Hullln  to  Richard  McLaren, 

August  10,  1970  (received  from  White  House) 827 

49.9  Memorandum  from  John  Ehrlichman  to  John  Mitchell, 
September  17,  1970  (received  from  White  House) 828 
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49.10  Memorandtm  from  John  Ehrlichman  to  John  Mitchell, 

May  5,  1971  (received  from  White  House) 829 

49.11  Memoranda  ^'o*  John  Ehrlichnan  to  the  President, 
April  28,  1971  and  May  3,  1971  (received  froa 

White  House) 830 

49.12  H.  R.  Haldeaan  testinony,  8  SSC  3216,  3218-19 834 

49.13  H.  R.  Haldenan  calendar,  March  30,  1972  (received 

f  roB  SSC) 837 

49.14  Meetings  and  conversations  between  the  President 
and  H.  R.  Haldeman,  March  30,  1972  (received  fron 

White  Hotise) 838 

49.15  Meetings  and  conversations  between  the  President 
and  Charles  Colson,  March  30,  1972  (received  from 

White  House) 839 
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50.     On  April  4,  1972  Mitchell  returned  to  his  office  after  about 
two  weeks  In  Florida.  That  afternoon  he  met  with  the  President  and 
Haldenan  at  the  White  House.  According  to  Haldeman's  testimony  before 
the  Senate  Select  Conmlttee  on  Presidential  Campaign  Activities,  his 
notes  taken  during  the  meeting  Indicate  that  the  Klelndlenst  hearings 
were  discussed. 
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50.1  John  Mitchell  log,  March  21  -  April  A,  1972 
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50.2  Meetings  and  conversations  between  the  President 
and  H.  R.  Haldeman,  April  4,  1972  (received  from 

White  House) 845 

50.3  H.  R.  Haldeman  testimony,  7  SSC  2866,  2881 846 


(56) 


51.     On  April  27,  1972,  the  final  day  of  the  Klelndlenst  confirmation 
hearings,  Klelndlenst,  referring  to  his  earlier  testimony  about  commun- 
ications with  persons  at  the  White  House,  testified  that  if  someone  had 
called  him  to  instruct  him  on  the  handling  of  the  ITT  case,  he  would 
remenber  such  a  call.  Klelndlenst  said  that  no  such  conversation 
occurred . 
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51.1  Richard  Klelndlenst  testimony,  2  KCH  95,  3  KCH 

1673,  1682 850 

51.2  Richard  Klelndlenst  statement,  October  31,  1973, 
reprinted  in  New  York  Times.  November  1,  1973,  33 853 


(57) 


52.     The  press  provided  extensive  news  coverage  and  frequent 
editorial  conmentary  on  the  Klelndlenst  conflmatlon  hearings.  John 
Mitchell's  denials  that  he  discussed  the  ITT  cases  with  President 
Nixon  were  reported.  Richard  Klelndlenst 's  descriptions  of  his  role 
in  the  ITT-Grlnnell  appeal  and  settlement  were  also  reported;  these 
descriptions  omitted  reference  to  the  President's  order  that  the  appeal 
be  dropped. 

Page 

52.1  Newspaper  articles  from  The  New  York  Times  and 
The  Washington  Post,  February  25  -  June  28, 
1972,  regarding  hearings  on  the  Nomination  of 
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52.2  The  Washington  Post.  March  10,  1972,  A-1,  A-)2 857 

52.3  The  New  York  Times.  March  15,  1972,  1,  34 858 

52.4  The  Washington  Post.  April  27,  1972,  A-1.  A-7 859 

52.5  The  Washington  Post.  April  28,  1972,  A-1,  A-6 860 
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53.     By  letter  dated  April  25,  1972  from  Senator  Eastland,  Chairoan 
of  the  Senate  Coranlttee  on  the  Judiciary,  to  SEC  Chaiman  Willieun  Casey, 
Senator  Eastland  requested  access  to  ITT  docunents  in  the  possession  of 
the  SEC.  This  request  was  denied  by  Chaiman  Casey.  If  Chaiman  Casey 
had  complied  with  the  Senate  Judiciary  Committee's  request  the  SEC  would 
have  supplied  the  Committee  with,  among  other  things,  the  following 
documents  not  obtained  by  the  Committee  during  the  course  of  the 
Kleindienst  hearings: 

1.  Letter  dated  April  22,  1971  from  Harold  Geneed 
to  Peter  Peterson  concerning  their  April  16, 
1971  meeting  with  memorandum  on  antitrust 
policy  attached. 

2.  Letter  dated  April  22,  1971  from  William 
Merrlam  to  John  Connally  referring  to  the  ITT 
antitrust  litigation. 

3.  Letter  dated  April  26,  1971  from  William 
Mertiam  to  Peter  Peterson  referring  to  planned 
antitrust  legislation. 

4.  Letter  dated  April  30,  1971  from  William 
Merrlam  to  Peter  Peterson  referring  to  Solicitor 
General  Griswold's  request  for  an  extension  of 
time  to  perfect  the  ITT-Grinnell  appeal. 

5.  Letter  dated  August  7,  1970  from  Thomas  Casey 
of  ITT  to  Charles  Colson  discussing  the  pending 
ITT  antitrust  litigation. 

6.  Letter  dated  August  7,  1970  from  "Ned"  [Edward 
Gerrlty]  to  Vice  President  Spiro  Agnew  with 
memorandum  about  ITT  antitrust  litigation 
attached. 

7.  ITT  inter-corporate  memorandum  dated  August  10, 
1970  from  Edward  Gerrlty  to  John  Ryan  discussing, 
among  other  thAhgs,  Richard  McLaren  and  the  Admini- 
stration's merger  policy. 
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8.    ITT  Inter-corporate  ■enorandum  dated  August  24, 

1970  from  Willlan  Merrlam  to  John  Ryan  discussing, 
aaong  other  things,  the  ITT  antitrust  litigation, 
Richard  McLaren  and  contacts  with  the  Administra- 
tion. 
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53.1  Letter  from  Senators  Kennedy,  Bayh,  Hart,  Burdlck 
and  Tunney  to  Chairman  James  Eastland,  April  19, 

1972,  3  KCH  1664 865 

53.2  Letter  from  William  Casey  to  Chairman  James 

Eastland,  April  26,  1972,  3  KCH  1664 866 

53.3  Letter  from  Edward  Kennedy  to  Chairman  Harley 
Staggers,  December  13,  1972,  House  Interstate 
and  Foreign  Commerce  Committee,  Special  Sub- 
committee on  Investigations,  Hearings  on  Legis- 
lative Oversight  of  SEC:   Inquiry  Into  Withholding 
and  Transfer  of  Agency  Files  Pertaining  to  ITT, 

28-29 867 

53.4  Michael  Mitchell  affidavit,  submitted  to  House 
Judiciary  Committee,  May  1,  1974,  with  attach- 
ments   869 
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54.     On  June  8,  1972  the  Senate  confirmed  Klelndlenst's  nomination. 
On  June  12,  1972  he  became  Attorney  General. 
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54.1  Congreealonal  Record.  June  8,  1972,  S9114-15 902 

54.2  President  Nixon  remarks  at  swearlng-ln  cere- 
monies for  Richard  Rlelndlenst  as  Attorney 
General,  June  12,  1972,  8  Presidential  Docu- 
ments 1024 904 
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55.     On  three  occasions  in  September  1972  Congressman  Barley  Staggers, 
Chairman  of  the  House  Interstate  and  Foreign  Commerce  Committee,  Special 
Subcommittee  on  Investigations,  requested  from  SEC  Chairman  William  Casey 
access  to  material  received  from  ITT  by  the  SEC  In  connection  with  the 
SEC' 8  Investigation  of  ITT.   Chairman  Casey  discussed  Chairman  Staggers' 
request  with  Mitchell,  Dean  and  Colson.   By  letters  to  Chairman  Staggers, 
Chairman  Casey  refused  the  requests.  The  ITT  material  was  transferred  by 
the  SEC  to  the  Department  of  Justice  on  October  6,  1972.  In  addition,  an 
envelope  containing  other  documents  obtained  from  ITT  which  reflected  con- 
tacts In  1970  and  1971  between  representatives  of  ITT  and  Administration 
officials  was  delivered  separately  by  the  SEC  to  the  office  of  Deputy 
Attorney  General  Erlckson. 
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55.1  Letter  from  Chairman  Harley  Staggers  to  William 
Casey,  September  21,  1972,  House  Interstate  and 
Foreign  Conmerce  Committee,  Special  Subcommittee 
on  Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:   Inquiry  Into  Withholding  and 

Transfer  of  Agency  Files  Pertaining  to  ITT,  5 907 

55.2  Chairman  Harley  Staggers  statement.  House  Inter- 
state and  Foreign  Commerce  Committee,  Special 
SubcoBDlttee  on  Investigations,  Hearings  on  Legis- 
lative Oversight  of  SEC:   Inquiry  Into  Withholding 

and  Transfer  of  Agency  Files  Pertaining  to  ITT,  23 908 

55.3  Letter  from  Chairman  Harley  Staggers  to  William 
Casey,  September  28,  1972,  House  Interstate  and 
Foreign  Commerce  Committee,  Special  Subcommittee 
on  Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:   Inquiry  Into  Withholding  and 

Transfer  of  Agency  Files  Pertaining  to  ITT,  6-8 909 

55.4  William  Casey  testimony.  House  Interstate  and 
Foreign  Commerce  Committee,  Special  Subcommittee 
on  Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:  Agency  Independence  and  the  ITT 

Case,  230,  235,  241,250-51,  260-62 922 
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55.5  Letter  from  William  Casey  to  Chalman  Harley 
Staggers,  September  26,  1973,  House  Interstate 
and  Foreign  Commerce  Committee,  Special  Subcom- 
mittee on  Investigations,  Hearings  on  Legislative 
Oversight  of  SEC:  Inquiry  into  Withholding  and 
Transfer  of  Agency  Files  Pertaining  to  ITT, 

5-6 920 

55.6  Letter  from  William  Casey  to  Chairman  Harley 
Staggers,  October  6,  1972,  Ho\ise  Interstate  and 
Foreign  Connerce  Committee,  Special  Subcommittee 
on  Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:  Inquiry  into  Withholding  and 
Transfer  of  Agency  Files  Pertaining  to  ITT, 

8-9 922 

55.7  Letter  from  William  Casey  to  Ralph  Erickson, 
October  5,  1972,  House  Interstate  and  Foreign 
Conaerce  Committee,  Special  Subcommittee  on 
Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:  Inquiry  into  Withholding  and 
Transfer  of  Agency  Files  Pertaining  to  ITT, 

135-36 924 

55.8  Charles  Mallory  testimony.  House  Interstate  and 
Foreign  Commerce  Committee,  Special  Subcommittee 
on  Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:  Inquiry  into  Withholding  and 
Transfer  of  Agency  Files  Pertaining  to  ITT, 

86-89 928 

55.9  Ralph  Erickson  testimony.  House  Interstate  and 
Foreign  Commerce  Committee,  Special  Subcommittee 
on  Investigations,  Hearings  on  Legislative  Over- 
sight of  SEC:  Agency  Independence  and  the  ITT 

Case,  128-30,  149-64 930 
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56.     In  a  letter  dated  October  17,  1972  Chalnnan  Staggers  requested 
froB  Deputy  Attorney  General  Erlckson  access  to  the  ITT  naterlals  re- 
ferred to  the  Departaent  of  Justice  by  the  SEC.  Erlckson  denied  the 
request  on  the  grounds  that  disclosure  sight  prejudice  any  future  crini- 
oal  proceedings. 
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56.1  Letter  from  Chairman  Barley  Staggers  to  Ralfh 
Erlckson,  October  17,  1972,  House  Interstate 
and  Foreign  Comerce  Coonittee,  Special  Sub- 
comittee  on  Investigations,  Hearings  on  Legis- 
lative Oversight  of  SEC:  Inquiry  Into  With- 
holding and  Transfer  of  Agency  Files  Pertaining 

to  ITT,  9-10 950 

56.2  Letter  from  Ralph  Erickson  to  Chairman  Harley 
Staggers,  October  26,  1972,  House  Interstate 
and  Foreign  Commerce  Comdttee,  Special  Sub- 
committee on  Investigations,  Hearings  on  LegiS'<» 
lative  Oversight  of  SEC:  Inquiry  Into  With- 
holding and  Transfer  of  Agency  Files  Pertaining 

to  ITT,  10-11 952 
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57.     On  January  8,  1974  the  Office  of  the  White  House  Press  Secre- 
tary Issued  a  "White  Paper"  entitled,  "The  ITT  Anti-Trust  Decision," 
describing  the  President's  role  In  the  ITT  antitrust  cases  and  their 
settlenent. 
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57.1  White  House  "White  Paper",  The  ITT  Anti-Trust 

Decision,  January  8,  1974 956 
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58.     On  May  16,  1974,  Richard  Klelndlenst  pleaded  guilty  to  one  count 
of  refusing  or  falling  fully  to  respond  to  questions  propounded  to  him  by 
the  Senate  Committee  on  the  Judiciary  on  Harch  2,  3,  7,  and  8  and  April  27, 
1972. 
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58.1  United  States  v.  Klelndlenst  Information,  May  16, 
1974,  with  attached  Watergate  Special  Prosecution 
Force  press  release 


966 


58.2  Letter  from  Leon  Javorskl  to  Herbert  J.  Miller, 
May  10,  1974  (received  from  Watergate  Special 
Prosecution  Force) ^^^ 
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1.      By  nemorandim  dated  April  23,  1969  froa  Deputy  Attorney  General 
Richard  Kleindlenst,  acting  as  Attorney  General*,  and  Assistant  Attorney 
General  Richard  McLaren,  head  of  the  Antltnist  Division,  to  John  Ehrllchman, 
Counsel  to  the  President,  Kleindlenst  and  McLaren  urged  approval  of  the 
coowncenent  of  an  antitrust  action  against  the  International  Telephone  and 
Telegraph  Corporation  (ITT)  challenging  its  acquisition  of  Canteen  Corporation. 
Comencement  of  the  suit  was  approved  and  on  April  28,  1969  the  suit  was 
begun  In  the  United  States  District  Court  for  the  Northern  District  of 
lUlnois. 


*Because  Attorney  General  John  Mitchell's  former  law  firm  had  repre- 
sented an  ITT  subsidiary,  Mitchell  recused  himself  and  Deputy  Attorney 
General  Kleindlenst  acted  as  Attorney  General  in  connection  with  the 
litigation. 
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1.2  Memorandum  from  Richard  McLaren  to  Richard  Klein- 
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1.4  Richard  Kleindlenst  testimony,  2  KCH  96 91 
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1.6  Memorandum  from  Richard  McLaren  for  the  Attorney 
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1.1     RICHARD  KLEINDIENST  AND  RICHARD  MaLAREN  MEMORANDUM,  APRIL  23,    1969 
WITH  ATTACHMENT 


OFFICE  OF  THE  DEPUTY  ATTORNEY  GENERAL 

WASHINGTON,  D.C.    20530 


li 


April  23,  1969 


MEMORANDUM  FOR: 

Honorable  John  Ehrlichman 
Counsel  to  the  President 
The  \-Jhite  House 

Re:   ITT-Canteen  Merger 

In  accordance  with  telephone  conversation  this 
morning ,  enclosed  is  a  Memorandum  for  the  Attorney  General 
dated  April  7,  1969,  and  a  draft  of  proposed  complaint 
to  be  filed  under  Section  7  of  the  Clayton  Act  in  opposi- 
tion to  the  ITT-Canteen  merger.  As  you  will  note,  the 
theory  of  the  complaint  is  that  this  merger  vtouIq  adversely 
affect  competition  in  the  vending  and  inplant  feeding 
business  in  the  United  States  by  reason  of  the  vertical 
and  reciprocity  effects  potentially  resulting  therefrom. 

Active  reciprocity,  as  you  probably  know,  involves 
the  use,  normally  by  a  diversified  firm,  of  its  purchasing 
power  to  assist  its  sales  efforts.  Reciprocity  tends  to  - 
exclude  small  and  undiversified  firms  from  the  market. 
It  is  generally  recognized  that  active  reciprocity  by  a 
firm  of  significant  size  involves  a  violation  of  the 
Sherman  Act  (see  Fl>Tin,  "Reciprocity  and  Related  Topics 
Under  the  Sherman  Act",  37  ABA  Antitrust  Law  Journal, 
156-168,  178-182  (1968)). 

The  Supreme  Court  has  also  stated:   "Reciprocity  in 
trading  as  a  result  of  an  acquisition  violates  Section  7  ^^ 
if  the  probability  of  a  lessening  of  competition  is  sbo^.-n 
FTC  v.  Consolidated  Foods  Corp.,  380  U.S.  592,  595  (1965). 
I^Consolidated  Foods,  the  case  was  tried  after  the  merger 
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had  taken  place  and  the  Court  found  that  there  had  been 
seven  instances  of  affirmative  use  by  the  acquiring 
company  to  make  sales  on  the  basis  of  a  reciprocity 
pitch.   The  ne:-:t  question  is  whether  we  must  wait  for 
completion  of  a  merger  involving  substantial  reciprocity 
power  and  opportunity  imtil  after  the  merger  is  consum- 
mated.  The  court  in  United  States  v.  Ingersoll  Rand  Co.  , 
218  F.  Supp.  530,  552;  affirmed  320  F.  2d  509,  pointed 
out  "the  mere  existence  of  this  purchasing  power  might 
make  its  conscious  emplojmient  unnecessary;  the  possession 
of  the  power  is  frequently  sufficient,  as  sophisticated 
businessmen  are  quick  to  see  the  advantages  in  securing 
the  goodwill  of  the  possessor."   In  other  words,  where 
the  large  diversified  company  makes  substantial  purchases 
from  many  suppliers,  these  suppliers  are  going  to  feel  a 
"reciprocity  effect"  even  without  affirmative  use  of 
reciprocity  by  the  purchaser. 

It  has  been  our  position  (contrary  to  that  taken 
by  the  prior  Administration)  that  conglomerate  mergers 
involving  very  large  firms  violate  Section  7  of  the 
Clayton  Act  where  (1)  significant  potential  horizontal 
competition  is  eliminated;  (2)  the  merger  will  create 
reciprocity  power  which  v;ill  substantially  lessen  com- 
petition in  lines  of  commerce  occupied  by  either  the 
acquired  or  the  acquiring  firm;  and  (3)  where  economic 
concentration  and  the  triggering  of  further  mergers  may  be 
anticipated,  with  effects  condemned  by  Congress  when  it 
amended  Section  7  of  the  Clayton  Act  in  1950. 

In  the  instant  case,  our  interpretation  of  Section  7 
of  the  Clayton  Act  is  nevertheless  consistent  with  the 
somewhat  narrower  interpretation  of  Section  7  of  the 
Clayton  Act  held  by  the  prior  Administration,   Under  the 
Justice  Department  "Guidelines"  issued  in  May  1968,  a 
rule  was  set  out  condemning  mergers  which  create  the 
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danger  of  reciprocal  buying  (paragraph  19(a)).   This 
guideline  is  set  forth  in  full  in  the  margin.  !_/      For 
present  purposes  ,  Canteen  is  "the  selling  firzi"  and 
ITT  is  the  "buying  firm".   None  of  Canteen's  co:npetitors 
is  affiliated  with  an  industrial  purchaser  of  anything 
approaching  the  size  of  ITT.   We  estimate  that  ITT  makes 
purchases  from  suppliers  accoumting  for  approximately 
1/3  of  the  industrial  work  force  in  the  nation.   Thus 
these  suppliers,  employing  1/3  of  the  work  force, 
certainly  account  for  more  than  157o  of  inplant  feeding. 
The  second  half  of  the  guideline  is  satisfied  by  the 
fact  that  ITT  would  be  "both  a  substantial  supplier 
[of  industrial  products]  and  a  more  substantial  buyer 
than  all  or  most  of  the  competitors  of"  Canteen.   We 
know  of  no  "special  market  factor"  that  makes  remote  the 
possibility  that  reciprocal  buying  behavior  will  actually 
occur. 


1./        (a)   Since  reciprocal  buying  (i.e.,  favoring 
one's  customer  when  making  purchases  of  a  product 
which  is  sold  by  the  customer)  is  an  economically 
imjustified  business  practice  which  confers  a  com- 
petitive advantage  on  the  favored  firm  unrelated  to 
the  merits  of  its  product,  the  Department  will 
ordinarily  challenge  any  merger  which  creates  a 
significant  danger  of  reciprocal  buying.   Unless 
it  clearly  appears  that  some  special  market  factor 
makes  remote  the  possibility  that  reciprocal  buying 
behavior  will  actually  occur,  the  Department  con- 
siders that  a  significant  danger  of  reciprocal 
buying  is  present  whenever  approximately  15%  or 
more  of  the  total  purchases  in  a  market  in  which 
one  of  the  merging  firms  ("the  selling  firm") 
sells  are  accounted  for  by  firms  which  also  make 
substantial  sales  in  markets  where  the  other 
merging  firm  ("the  buying  firm")  is  both  a  sub- 
stantial buyer  and  a  more  substantial  buyer  than 
all  or  most  of  the  competitors  of  the  selling  firm. 
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ITT' s  argument  is  that  it  would  not  engage  in  active 
reciprocity;  that  reciprocity  is  unlikely  in  the  vending 
and  inplant  feeding  industries  because  service  is  an 
important  element  and  employees  have  a  substantial  voice 
in  the  selection  of  the  supplier;  and  that  ITT's  purchases 
from  industrial  suppliers  are  a  small  percentage  of  the 
total  sales  of  those  suppliers  and  therefore  vrould  not 
be  influential  in  svriLnging  their  vending  or  inplant 
feeding  purchasing. 

The  answers  to  these  arguments  are  as  follows.   First, 
the  fact  that  ITT  might  not  aggressively  use  reciprocity 
will  not  eliminate  the  reciprocity  effect,  which  could 
influence  up  to  30%  of  the  business,  and  even  a  67o  fore- 
closure would  be  an  adverse  effect  condemned  by  the 
statute;  notwithstanding  the  service  nature  of  the 
business  and  employee  voice  in  selection,  we  have  evidence 
that  reciprocity  does  play  a  part  in  the  inplant  feeding 
business;  finally,  even  though  ITT  as  a  buyer  may  account 
for  a  small  proportion  of  the  sales  of  a  large  firm,  all 
other  things  being  equal  (price,  service,  etc.),  even 
$100,000  worth  of  business  per  year  is  a  matter  of 
significance  and  clearly  could  give  Canteen  a  decisive 
advantage  over  competitors  who  do  not  have  affiliation 
with  a  large  diversified  firm  such  as  ITT.  2/ 


7^/     A  survey  by  Purchasing  Magazine  reveals  that  reciprocity 
influences  purchasing  decisions  in  large  companies  (over 
$50  million)  far  more  freqxiently  than  in  smaller  companies. 
Chemical  Week  Magazine,  in  a  similar  study,  also  noted 
that  chemical  purchasing  agents  encounter  reciprocity 
pressures  only  in  dealing  xd.th  large  accounts. 
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We  should  add  that,  in  connection  v/ith  a  specific 
investigation  of  reciprocity  practices,  v/e  have  found 
that  reciprocity  is  particularly  v/idespread,  for  example, 
in  the  steel  industry,  and  that  v/here  one  important 
member  of  an  industry  begins  to  use  reciprocity,  other 
members  are  virtually  forced  to  follov7  suit. 

In  conclusion,  V7e  would  like  to  make  clear  that 
the  opportunity  for  the  operation  of  reciprocity  has 
been  a  substantial  basis  for  antitrust  challenges  to 
"conglomerate"  mergers  under  Section  7  in  at  least  five 
cases.   One  of  these — the  FTC's  case  against  Consolidated 
Foods — was  decided  in  favor  of  the  Commission  by  the 
Supreme  Court.   Two  others--the  Department's  suits 
against  acquisitions  by  General  Dynamics  and  Ingersoll 
Rand--were  decided  in  the  Government's  favor  by  the 
district  courts  and  did  not  reach  the  Supreme  Court. 
A  fourth  case--a  suit  by  the  Department  against  Penick 
6e  Ford— is  now  pending  in  the  district  court — while  the 
fifth--the  Department's  suit  against  the  acquisition  of 
Jones  6c  Laughlin  Steel  by  LTV — was  recently  filed  by 
the  Department.   Moreover,  the  Department's  policy  of 
challenging  mergers  on  this  basis  has  been  clearly 
conveyed  to  the  business  community  in  the  previous 
Administration's  Merger  Guidelines  and  is  well  recog- 
nized by  business  and  the  antitrust  bar.   We  believe 
that  the  proposed  case  against  the  ITT-Canteen  acquisition 
is  squarely  within  this  line  of  cases. 

We  find  that  the  Justice  Department's  action  in 
proceeding  against  mergers  among  the  very  largest 
companies  has  been  very  favorably  received  by  business 
as  well  as  by  Congress  and  the  public  at  large.   We 
are  very  concerned  that  reduced  activity  along  this  line 
will  ultimately  result  in  unduly  restrictive  legislation, 
and  perhaps  a  Public  Utility  Holding  Company  Act  "death 
sentence"  provision  to  undo  the  concentration  which  will 
result  from  a  continuation  of  the  present  trend. 
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Vigorous  enforcement  of  the  antitrust  laws,  including 
preservation  of  small  and  medium- sized  business  and  pre- 
vention of  undue  concentration,  is  traditional  Republican 
doctrine.   Our  Section  7  policy  is  designed  to  implement 
that  doctrine,  and  to  avoid  the  dangers  to  the  economy 
posed  by  the  current  big-company  merger  movement,  as 
outlined  in  Mr.  McLaren's  testimony  before  the  House  Ways 
and  Means  Committee  on  March  12,  1969  (copy  attached, 
see  pages  10-22).   We  understand  that  the  Council  of 
Economic  Advisers  fully  supports  our  Section  7  policy 
and  would  strongly  favor  its  continuance. 

Accordingly,  we  urge  that  the  proposed  suit  against 
the  ITT- Canteen  merger  be  approved,  and  that  we  be 
authorized  to  negotiate  with  ITT  a  "standstill  agreement" 
which  would  permit  the  merger  to  be  completed,  but  would 
preserve  the  identity  of  Canteen,  assure  a  prompt  trial, 
and  provide  for  divestiture  in  the  event  that  a  violation 
of  Section  7  is  found. 


RtSaARD  G.  KLE 


'"iPs^t^^.^vC;  (i  <.^K.4«?i> 


KLEINDIENST 
Deputy  Attorney  General 


RICHARD  w.  McLaren 

Assistant  Attorney  General 
Antitrust  Division 
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Plaintiff,  ' 
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INTERNATIONAL  TELEPHONE  AND 
TELEGRAPH  CORPORATION  and 
CANTEEN  CORPORATION, 

Defendants. 


Civil  Action  No. 
Filed: 


COMPLAINT 
The  United  States  of  America,  plaintiff,  by  its  attorneys, 
brings  this  civil  action  against  the  above  named  defendants  and 
complains  and  alleges  as  follows: 

I 
JURISDICTION  AND  VENUE 
1.   This  Complaint  is  filed  and  this  action  is  instituted 
against  the  defendants  under  Section  15  of  the  Act  of  Congress 
of  October  15,  1914,  as  amended  (15  U.S.C.  §  25),  commonly 
kno-.m  as  the  Clayton  Act,  in  order  to  prevent  and  restrain 
the  violation  by  the  defendants,  as  hereinafter  alleged,  of 
Section  7  of  that  Act. 
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2.  The  defendents,  Interncuioncl  Telephone  and  Tele- 
graph Corporation  and  Canteen  Corporationj  transact  business 
and  cay  be  found  v'ithin  the  ITorthern  District  of  Illinois, 

Eastern  Division. 

II 

3.  International  Telephone  and  Telegraph  Corporation  is 
made   a  defendant  herein.   International  Telephone  and  Telegraph 
Corporation  is  a  corporation  organized  and  existing  under  the 
lev.'s  of  the  State  of  Delavjare,  vTJ.th  its  principal  place  of 
business  at  320  Park  Avenue,  I!ev;  York,  New  York.   It  and  all 
con^panies  controlled  by  it  are  hereinafter  referred  to  as 
"ITT."  ITT  ranlcG  asong  the  12  largest  industrial  concerns  in 
the  United  States.   The  1967  revenues  of  International  Tele- 
phone and  Telegraph  Corporation  and  ell  companies  controlled 

by  it  at  the  end  of  1968  v7ere  $3,578  billion.   ITT  engages  in 
substantial  interstate  and  foreign  cornaerce  in  a  wide  variety 
of  business  activities  throughout  the  United  States  and  in  nany 
foreign  countries  including  international  telecoacsunications , 
the  operation  of  overseas  telephone  companies  and  various  manu- 
facturing and  service  businesses.   ITT's  doitiestic  divisions  and 
subsidiaries  include  Continental  Baking  Company,  the  largest  baking 
company  in  the  United  States;  Sheraton  Corporation  o f  Aaierica, 
one  of  tl\e  tv;o  largest  hotel  chains  in  the  United  States; 
Levitt  &  Sons,  Inc.,  one  of  the  largest  residential  con- 
struction firms  in  the  United  States;  Avis,  Inc.,  the  second 


m 
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ICigoGt  car-iren'cal  Jclm  iii  Cha  United  Stittes;  and  Fayonier, 
y.nc.,  a  lcadin3  producer  oJl  cheDical  cellulor;e. 

4.  T.TX  is  growir.3  eirtroaaly  rai^idly.   In  the  period 
1955  through  1958,  its  total  sales  increased  from 
.$502,760,050  to  approi-.inatcly  $3.,573,O00,C0O  (195?  sales  of 
ITT  includin.g  tha  companies  it  acquired  in  1968).  Huch  of 
ITT's  recent  grov-th  has  resulted  frcia  soz^a  35  mergers  and 
acquisitions  V7hich  it  nada  during  tha  period  1960  through 
1968.   In  1963  alona  ITT  acquired  Continental  Baking,  Sheraton, 
Levitt,  and  Rayonier,  v7hose  total  combined  1967  revenues 

V7ere  $1,157,980,552  when  acquired.   Continental  Baking  and 
Rayonier  v/ere  among  the  country's  500  largest  industrial 
corporations.  At  the  present  time,  ITT  has  approxiinately 
109,000  employees  in  the  United  States  employed  at  numerous 
industrial  plants,  laboratories,  and  other  locations. 

5.  Canteen  Corporation,  hereinafter  referred  to  as 
"Canteen,"  is  named  a  defendant  herein.   Canteen  is  a  cor- 
poration organized  and  existing  under  lavjs  of  the  State  of 
Dala'.vare,  with  its  principal  place  of  business  at  the 
Merchandise  Mart,  Chicago,  Illinois.   Canteen's  Rowa  Cigarette 
Division  operates  cigarette  machines  in  restaxtrants  and 
other  public  places  throughout  the  United  States.   Canteen's 
Food  and  Vending  Service  Division  operates  vending  raacUines 


ni^^ 
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locaLed  5.n  indu:; trial  plants,  business  offices,  and  othar 
locations.   Thiu  Divicion  also  provid23  raanual  food  services 
for  industrial  and  business  firas.   Canteen's  Hospital  Host 
and  Ca-.;>pus  Kost  servicas  prov?.de  specialized  food  ser~\,'ice 
to  hospitals  and  to  schools,  respectively.   Canteen  also 
canages  restaurazits  (IlationvJide  Restaurant  Managezient)  and 
concessions  at  sports  facilities  (Kationxvide  Concessions 
Divisions).   Canteen  engages  in  substantial  interstate 
conanerce  in  vending  and  food  services.  With  operations  in 
some  43  states.  Canteen  and  its  franchised  distributors 
constitute  one  of  the  fev;  nationv/ids  vending  organizations. 
Canteen's  1968  revenues  v;ere  $322,202,000. 

Ill 

DSFllIITICNS 

6.  The  tern  "vending,"  as  used  herein,  means  the 
business  of  retailing  food  and  related  itenis  through  coin- 
operated  vending  niachines.   The  items  sold  by  the  vending 
industry  include  cigarettes,  cigars,  confections,  soft 
drinlcs,  coffee,  ice  cream,  milk,  hot  canned  foods,  and 
prepared  foods  such  as  sand-.Tiches  and  casseroles. 

7.  The  tero  "full-line  vending,"  as  used  herein, 
means  the  business  of  vending  a  \'n.de  variety  of  food  and 
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capability   to  prov5.ds   corr;plete  meals   at  a   single   location. 

8.  The   terra   "manual   food  service,"  as  used  herein, 
nisans    the  business   of  providing  meals   and  related   food  itepjs 
through  such  facilities   as   executive  dining  rooras,    eEiploj'ea 
cafeterias,    and  snach  bars.  Hi'J  i 

^v  101507 

TR^i.DE  AND  COM?IERCE 

9.  Vending  operators,  by  contract  or  inforrcal  agree- 
ment, locate  their  machines  in  various  places  and  locations 
controlled  by  others.   Usually,  venders  pay  commissions 
based  on  sales  for  the  right  to  so  locate  their  machines. 
In  1967,  approximately  34%  of  vending  sales  were  at  public 
locations,  32%  at  plants  and  factories,  11%  at  schools  and 
colleges,  8%  at  offices,  and  13%  at  other  locations.   In 
1967,  retail  vending  sales  V7ere  approximately  $4.5  billion. 

10.   There  are  approximately  6,200  operators  in  the 
domestic  vending  industry.   They  range  in  size  from  one-man 
operations  to  nationwide  companies  such  as  Canteen.  The 
smallest  operators  generally  specialize  in  one  or  t\;o  vended 
products,  principally  cigarettes.  The  primary  market  for 
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suc'a  venders,  soaatines  called  "r.'creet  vendors,"  is  the 
public  location  sjuch  as  c.   restaurant  or  tavern.  Most 
venders  offer  a  broader  selection  of  vended  products  and 
for  these  nore  diversified  venders  such  locations  as 
in.-Iur.t-.:icl  plants,  offices,  end  schools  arc  also  i\-]>o-ctc::it. 

11.  Soniev7hat  less  thvin  half  of  all  venders  have 

the  capability  to  serve  a  full  meal  through  vending  nachines, 
and  thereby  provide  full-line  vending.  Appro::inately 
one- third  of  such  full- line  venders  also  provide  manual 
food  services.  For  full- line  venders,  industrial  plants^|j:e 
a  very  important  market.  10150/      «!»• 

12.  Many  industrial  plants,  in  addition  to  requiring 
vending  machines  which  provide  snacks,  refreshments,  and 
cigarettes,  also  require  in-plant  facilities  to  feed  their 
employees  on  the  job  and  contract  v/ith  outside  firns  to 
provide  such  service.   Such  in-plant  feeding  can  be  provided 
by  fuli-liue  vending,  by  nanual  food  service,  or  by  a 
coir.bination  of  both.  Vlhile  the  e::act  size  of  this  service 
is  not  presently  knoxm,  it  is  clear  tliat  retail  sales  in 
this  area  ey.ceed  one  billion  dollars.   It  is  estinated  that 
Canteen  and  its  largest  competitor  each  account  for  over 
107o  of  this  in-plant  feeding  business. 
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13.  The  feu  lar^a  r.atio7rv7i.dc  food  end  vandins  conDnnies 
cuch  G.S  Canteen  possess  subsi'-cmfcial  advantages  over  their 
smeller  ccmpetitors.  Many  industrial  locations,  principally 
larger  ones,  require  both  vending  and  nanoal  food  ser^/icc. 
V7hile  it  is  possible  for  a  vender  v:ho  has  no  manual  food 
service,  or  a  manual  food  service  operator  v7ho  has  no  vcndins, 
to  compete  for  portions  of  such  business,  industrial  plants 
often  prefer  to  contract  xvith  one  operator  to  provide  r.ll 

of  such  services.  In  addition,  industrial  firas  viith  loca- 
tions in  various  parts  of  the  United  States  often  prefer  to 
contract  v/ith  one  nationwide  fiira  like  Canteen  to  provide 
vending  and  in-plant  feeding  services  at  such  locations, 

14.  A  trend  of  mergers  has  begun  betv/een  firms  vTlth  a 
full-line  vending  and  manual  food  service  capability  on  the 
one  hand  and  large  diversified  firms  on  the  other.  In  1964, 
Greyhound  Corporation,  the  largest  bus  operating  company  in 
the  United  States,  acquired  The  Prophet  Company.  And  in 
1967,  Ogden  Corporation,  another  diversified  firm,  acquired 
ABC  Consolidated  Corporation. 

15.  "Reciprocity"  refers  to  a  seller's  practice  of 
■utiliz5-ng  the  volume  or  potential  volume  of  its  purchases 

to  induce  others  to  buy  its  products  or  services.   "P^eciprocity 
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effect"  refers  to  tha  tendovicy  of  a  firm  c.ell2.B3  or  desiring 
Co  sell  to  another  co.-r.pany  to  chr.nnel  its  purc'aiiscs  to  that 
c  0:20  any. 

15.   A  fira's  reciprocity  po'.rcr  and  ability  to  beusfit 
frc:a  reciprocity  effect  gro-:?  as  its  purchasing  capacity 
and  product  diversity  are  increased.  At  the  present  fcitaa, 
ITT  makes  purchases  of  goods  and  services  V7sll  in  excess  of 
$550,000,000  from  nuiaerous  domestic  suppliers.   In  1957,  ITT 
purchased  nore  tb.an  $100,000  in  gcods  or  services  frora  each 
of  approxisiately  725  companies,  includin3  :61  of  the  top  100  . 
corporations  on  the  Fortune  list  of  industrial  companies, 
99  of  the  to?  200,  and  150  of  the  top  500.   It  is  estiuiated 
that  ITT's  actual  and  potential  suppliers  employ  about:  one- 
third  of  the  nation's  industrial  labor  force. " 

17.   The  ntvnber  of  ITX's  actiial  and  potential  suppliers 
VTill  increase  as  ITT  aiid  other  industrial  firms  continue 
to  grow  rapidly  by  acquisition  and  merger.  The  scale  and 
pace  of  merger  activity  is  increasing  rapidly.  Mergers  in 
1967  involved  the  acquisition  of  concerns  vTith  $8.25  billion 
in  manufacturing  and  mining  assets  and,  in  1968,  of  concerns 
with  nore  than  $12,5  billion  in  such  assets.  The  proportion 
of  the  total  assets  of  the  nation's  nanufacturing  corporations 
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1S48  to  54.2%  in  19(3-0  and  53.7%  in  1967.   Th^  great  bulk  of 

this  increase  3.n  concentration  has  resulted  fro:^  mergers 

and  acquisitions. 
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V 

OFFENSS  CK-VRGED 

18.  On  or  about  November  14,  1968,  ITT  and  Canteen 
entered  into  an  a^reeiasnt  pursuant  to  v?hich  ITT  vtxII  acqxiire 
all  of  tha  stock  cf  Canteen.   This  acqiaisition  is  due  to  be 
ccnsuEraated  on  or  about  April  25,  1969. 

19.  The  effect  of  the  aforesaid  acquisition  may  be 
substantially  to  lessen  competition  or  tend  to  create  a ' 
monopoly  in  the  aforesaid  trade  and  commerce  in  violation 

of  Section  7  of  tha  Clayton  Act,  in  the  follovTing  V7ays,  asiong 
others: 

(a)  The  power  of  ITT  and  Canteen  to  employ 
reciprocity  or  benefit  froa  reciprocity 
effect  in  the  furnishing  of  vending  and 
in-plant  feeding  services  '.dLll  be  sub- 
stantially increased; 

(b)  Actual  and  potential  competitors  of  Canteen 
Biay  be  foreclosed  from  competing  for  vending 


y  i  ■■■■.  J 
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and  in-planU  food  business  st  iaduDtris.l 
and  busiiisss  locations  c;?r!f:d  by  ITT  and 
its  subsidiaries;  IOIdO? 

(c)  The  coapetitive  advantages  x-;hich  \;ili  accrue 
to  Canteen,  a  leadii>3  firm,  as  a  result 

of  tliis  merger  \d.ll  raise  barriers  to  entry 
and  discourage  smaller  firnis  from  competi- 
tion in  the\3nding  and  in-plant  feeding 
businesses; 

(d)  This  acquisition  VTill  tend  to  trigger  other 
mergers  by  ccr.petitors  of  Canteen  seeking 
to  protect  themselves  fron  the  impact  of 
this  acquisition  o"  to  obtain  cinilar  com- 
petitive advantages. 

VI 

PRAVgR 

WHEREFORE,  the  plaintiff  prays: 

1.   That  a  prelim3.nr.ry  injunction  be  issued  enjoining 
the  defendants,  their  officers,  directors,  agents,  and 
employees  and  all  other  persons  acting  in  their  beb^lf  from 
taking  any  further  action  to  carry  out  or  consi-inir.ate  the 
aforesaid  acquisition  or  othnrv;i£e  fro3  transferring  all 
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or  any  part  of  tb.o  stoch  or  the  business  of  Canteen  to  ITT 
pend5.n3  final  adjudication  of  the  merits  of  this  Complaint. 

2.   That  ITT's  acquisition  of  the  stock  of  Canteen 
be  adjudged  a  violation  of  Section  7  of  the  Clayton  Act. 

5.   That  ITT  and  Canteen  and  their  officers,  directors, 
agents,  and  all  other  persons  acting  on  behalf  of  either  ITT 

or  Canteen  or  both  be  enjoined  from  carrying  out  the  afore- 
said agreement  or  any   agreement  for  the  acquisition  of  stock 
or  assets  of  Canteen  by  ITT. 

A.   That  the  plaintiff  have  such  other  and  further 
relief  as  the  Court  may  deem  just  and  proper. 

5.   That  the  plaintiff  recover  the  costs  of  this  suit. 


RICHARD  G.  KLEINDIENST 
Deputy  Attorney  General 

RiCH/iRD  U.  *McLAkEN 
Assistant  Attorney  General 

BADDIA  J.  RASHID 


JOHN  W.  POOLE,  JR. 


GARY  M.  COHEN 


JOSEPH  A.  TATE 

Attorneys,  Department  of 

Justice 


CtLARLES  D.  IL^H-AFFIE,  JR. 
Attorneys,  Department  of  Justice 


United  States  Attorney 
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CITY      OF     UASHIr^GTOII   ) 

) 

DISTRICT  0?  COLF.ISIA  ) 


JOtSJ  \h    POOLE,  JR.,  bsins  duly  cxrorn,  deposes  and  says 
that  he  is  an  attorney  ci?.ployed  by  the  Daparttnant  of  Justice 
of  the  United  States;  that  he  has  been  actively  engaged  in 
the  plreparation  of  this  proceeding;  that  he  has  read  the 
foregoing  complaint  and  knov7s  the  contents  and  is  fainiliar 
vn.th  the  subject  natter  thereof;  that  he  is  infomed  and 
believes  the  allegations  of  fact  contained  therein  are 
true;  and  that  the  sources  of  his  infonnation  are  v:ritten 
statements,  data,  and  documents  suban.tted  to  the  Dspartcsnt 
of  Justice  by  the  defendants,  public  docur^ants,  data,  and 
publications,  and  interviev7s  and  coimunications  V/ith 
persons  engaged  in  the  industries  described  in  the  coiaplaint. 


JGia  U.  FCOLE,  JR. 
S^tbscribed  and  ctrom  to  before  ins 
this ^day  of    ,  1969. 


Notary  Public 
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exchanges  here,  nnd  on  the  credit  nitin^  which  its  outstanding  debt  securities 
receive.  Dean  Willis  Winn,  in  his  remark*  particularly  referred  to  the  importance 
of  the  credit  worthiness  of  a  U.S.  b;ised  company  in  the  United  States  to  successful 
financing  abroad,  a  major  requirement  for  companies  with  foreign  operations  like 
ITT's  in  light  of  the  current  balance  of  payments  situation. 

A  major  reduction  in  available  cash  .such  as  that  demonstrated  above,  will,  in 
addition  to  having  the  obvious  adverse  operational  impacts  which  inevitably 
follow  a  contraction  of  cash,  have  an  adverse  impact  on  equity  values  as  dividends 
on  the  common  stock  come  under  pressure.  Such  a  cash  shortfall  would  also 
undoubtedly  have  an  adverse  impact  on  the  holders  of  outstanding  ITT  debt 
instruments  and  on  ITT's  ability  to  raise  additional  funds  through  debt  financing 
here,  but  more  significantly,  abroad. 

Among  the  adverse  consequences  to  the  nation  that  would  inevitably  follow 
from  the  requisite  contraction  by  ITT  of  its  foreign  operations  is  loss  of  market 
shares  to  major  foreign  competitors  such  as  Ericsson,  Siemens,  Philips,  Nippon 
Electric  and  Hitachi.  Loss  of  market  shares  abroad  can  only  result  in  a  diminution 
of  the  cash  which  ITT  would  have  otherwise  repatriated  to  the  United  States.  It 
would  appear  contrary  to  the  national  interests  of  this  country  to  take  consciously 
actions  which  would  have  such  an  adverse  impact  on  the  balance  of  payments. 

Thank  you  once  again  for  the  courtesies  which  were  extended  to  me.  Dr. 
Saulnier,  Dean  Winn,  and  counsel.  We  very  much  appreciated  the  opportunity  to 
discuss  the  overall  policy  implications  of  this  situation  with  you,  Mr.  Kleindienst 
and  Mr.  MacLaury. 

Very  truly  yours, 

Felix  G.  Rohattn. 
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April  25,  1969. 
To:  Richard  G.  Kleindienst,  Deputy  Attorney  General. 
From:  Richard  W.  McLaren,  Assistant  Attorney  General. 
Subject:  ITT-Canteen. 

The  determination  has  now  been  made  to  go  ahead  and  file  the  complaint  in 
this  case  on  Tuesday,  April  29  The  complaint  will  be  coming  up  to  you  for 
signature  on  Monday. 


MEMORANDUM  FROM  DONALD  BAKER  TO  RICHARD    m'LAREN,  APRIL  22,  1969,  EXPLAIN- 
ING CANTEEN  CASE  REGARDING  RECIPROCITY  THEORY  AND  MERGER  GUIDELINES 

U.S.  Govep;;ment  Memorandum, 

Department  of  Justice, 

April  SS,  1969. 

To:  Richard  W.  McLaren,  Assistant  Attorney  General,  Antitrust  Division. 
From:  Donald  I.  Baker,  Chief,  Evaluation  Section. 
Subject:  ITT  Canteen — Reciprocity  Theory. 

You  asked  me  for  an  explanation  as  to  whether  the  proposed  ITT-Canteen  case 
would  fall  within  our  Merger  Guidelines.  Having  talked  with  Bob  Hammond,  I 
think  that  I  can  say  that  it  would. 

The  relevant  provision  is  Paragraph  19(a) — a  difficult  provision— dealing  with 
structural  conditions  giving  rise  to  reciprocity: 

19.   Mergers  Creating  Danger  of  Reciprocal  Buying. 

(a)  Since  reciprocal  buying  (i.  e.,  favoring  one's  customer  when  making  purchases 
of  a  product  which  is  sold  by  the  customer)  is  an  economically  unjustified  business 
practice  which  confers  a  competitive  advantage  on  the  favored  firm  unrelated  to 
the  merits  of  its  product,  the  Department  will  ordinarily  challenge  any  merger 
which  creates  a  significant  danger  of  reciprocal  buj'ing.  Unless  it  clearly  appears 
that  some  special  market  factor  makes  remote  the  possibility  that  reciprocal 
buying  behavior  will  actually  occur,  the  Department  con.sidcrs  that  a  significant 
danger  of  reciprocal  buying  is  present  whenever  appro.\imately  15%  or  more  of 
the  total  purchases  in  a  market  in  which  one  of  the  merging  firms  ("the  selling 
firm")  sells  are  accounted  for  by  firms  which  also  n>:^kr^  substantial  sales  in  mar- 
kets where  the  other  merging  firm  ("the  buying  firm")  is  both  a  substantial  buyer 
and  a  more  substantial  buyer  than  all  or  most  of  the  competitors  of  the  selUug 
firm. 
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CIVIL  DOCKET 
UNITED  STATES  DISTRICT  COURT 

r   form  No   IdS*  R". 


Jury  demand  date: 


£ 


TrrLB  or  CA88 


UNITED  STATES  OF  AMERICA, 


V8 


Plaintiff, 


INTERNATIONAL  TELEPHONE  AND  TELEGRAPH 
CORPORATION, 


Defendant , 


A  TRUE  COPT  ATTEST 
I.  SlUJmX  CUNNINGHAM,  CISRK 

2^t^2— ■ 


rv 


DEPUTY  CLErU< 
U.S.  DISTRICT  COURT 
KORTIET^H  DISTRICT  OF  ILLINOIS 

FEB  6    1974 

r>  '.TB : ■ — 


ATTORNETS 


For  plaintiff: 

ThDnra^-r.-TWarr-Willi^'"  J-  ^auer 
U.  S.  Attorney 
Roy  L.Ferre,  Peter  H.  Goldberg 

John  VJ.  Poole,  Jr. 
John  E.  Sarbaugh 

Attys.  Dept,  of  Justice 

Room  263^,  U.S.  Courthouse 

219  S.  Dearborn,      6o6o4 
353-7538 

Richard  W.  McLaren 
Assistant  Attorney  General 
Washington,  D.C. 

John  W.  Poole,  Jr. 

Antitrust  Division,  Dept.  of  Justice 

Washington,  D.C.    20530     Jeffrey  J. 
For  defendant :Thonia 3  F.Gardner , Kennedy 
Hammond  E.  Chaffetz,  William  R.  Jentes 
and  John  H.  Morrison  for 

Klrkland, Ellis, Hod son, Chaffetz  &Master 

2900  Prudential  Plaza      606OI 

Ra.  6-2929 


David  P.  List  &  Robert  E.  Mason  for 
Leibman,V/llllams, Bennett, Balrd&  Mlnov 
206-S-.— fia^TllE-,-  6060iK70 

346-2200    One  First  Nat'l  Plaza 


Edward  T.  Talt  for 
Whltlock,Markey  and  Tait 
Shreham  Bldg. 
Washington,  D.C.   20005 
202-783-7995 


8TATISTICAL  RECORD 


NAUSOR 
RECEIPT  NO. 


J.S.  5  mailed 


J.S.  6  mailed 


Baals  of  Action:  ANTI -TRUST 
Clayton  Act.      Seeks: 
Injunction 

Action  arose  at: 


Clerk 

Marshal 
Docket  fee 
Witness  fees 
Depositions 
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,9C  924 


^' 


I'nOCEEDINOS 


D*U  Ordf 
Judcmcnt  ^ 


Pi-28-69 
T-28-69 
4-28-69 

4-29-69 
4-29-6g 

5-8-69 


5-15-69 
5-15-69 


5-27-69 


5-27-69 


6-9-69 
6-9-69 


6-17-69 
6-19-69 
6-25-69 

6-30-69 

7-1-69 

7-3-69 
7-3-69 
7-3-69 
7-3-69 


Filed  complaint  (JS-5) 

Filed  designation 

Filed  attorney's  Instructions  regarding  service  of  summons      JWH 


$15.00 


Issued  summons  and  one  copy  with  one  copy  of  complaint 


JWH 


Filed  appearance  of  defendant  and  that  of  attorneys  together  with 
six  (6)  Affidavits  under  rule  39.  Y 

Cause  continued  to  May  27,  I969  at  9:00  A.M.  for  pretrial 

conference  in  Chambers,  Room  2588.-  Austin, J 

Mailed  notices  5-9-69  Y 

Filed  stipulation. 

Enter  order  upon  stipulation  to  extend  to  June  17,  19^9  defendant's 

time  to  answer,  move  or  otherwise  plead  to  the  Complaint. -Austin, J 
Mailed  notices  5-I6-69  Y 

Pre-trial  conference  held  and  adjourned  to  June  30,  I969  at  9:00A.K 
Austin, J 
Mailed  notices  5-28-69  Y 

Filed  letter/dited  May  27,  1969  from  Kirkland, Ellis, Hodson,Chaffetz 
and  Masters  attorneys  for  defendant  to  Bon.  Richard  W.  McLaren 
Assistant  Atty.  General  "t        y 

Filed.  Plaintiff's  notice  and  Motion  for  Production  of  Documents. 
Filed  Stipulation.  Y 


Filed  answer  of  Defendant 
Filed  summons  returned  served. 
Filed  Plaintiff's  interrogatories  to  Defendant. 


$5.32 


Pretrial  conference  held  and  adjourned  to  September  30,  I969  at 

9:30  A.M. -Austin, J 

Mailed  notices  7-I-69  Y 

Filed  defendant's  interrogatories,  set  No.  1  to  be  answered  by 

the  Plaintiff.  Y 

Filed  Plaintiff's  notice  to  take  deposition  upon  oral  examination 

of  Maurice  Glockner. 

Filed  Plaintiff's  notice  to  tkae  deposition  upon  oral  examination 

of  James  T.McGulre. 

Filed  Plaintiff's  notice  to  take  deposition  upon  oral  examination 

of  PatrickL.  O'Malley. 

Filed  Plaintiff's  notice  to  take  deposition  upon  oral  examination 

of  Charles  J.  Rltzen.  1 


Continued 
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wi 
I         sel 


II  a 

L-iL 


The  reason  why  I  askod  for  this  hcfxrinj;,  Mr.  Chiiirnian.  anrl  mrni- 
bers  of  the  coiiunittee,  is  because  chnrcjes  have  been  murlc  that  I 
infhicaced  the  settk-nipnt  of  Government  antitrust  Uti.t^ution  for 
partisan  political  reasons.  These  are  serious  charges,  and  by  virtue  of 
tlie  fact  that  the  confirmation  of  my  nomination  as  the  Attorney 
General  of  the  United  States  is  before  the  U.S.  Senate,  I  would  not 
want  that  confirmation  to  take  place  with  a  cloud  over  n^y  head,  so  to 
speak,  nor  would  I  want  the  U.S.  Senate  to  act  upon  my  nomination 
if  there  was  any  substantial  doubt  in  the  minds  of  any  of  the  Members 
of  the  U.S.  Senate  to  the  effect  tiiat  while  I  performed  my  official 
duties  on  behalf  of  the  U.S.  Government  in  the  past  3  years  as  the 
Deputy  Attorney  General,  that  I  engaged  in  any  improper  conduct  or 
in  any  conduct  that  would  go  to  or  be  relevant  to  the  consideration  of 
my  confirmation  by  the  U.S.  Senate. 

I  am  here  this  morning  with  respect  to  the  matters  involving  the 
ITT  Co.  and  its  antitrust  matters  before  the  Department  of  Justice  to 
tell  you  what  I  did.  And  I  have  here  with  me  this  morning  Judge  Mc- 
Laren, the  Federal  District  Judge  of  the  Northern  District  of  Illinois, 
and  Mr.  reli-v  Rohat^ii,  a  member  of  the  board  of  directors  of  ITT\ 
being  the  two  persons  ^vith  whom  I  had  any  dealings  in  connection 
with  these  matters  to  also  have  them  tell  you  what  they  did.  And  to 
'  e  extent  that  it  involves  me,  to  have  them  tell  you  v.-hat  I  did. 

I  was  involved  in  any  way  with  respect  to  these  antitrust  matters  by 
virtue  of  the  fact  that  the  Attorney  General,  in  1969,  disqualified  him- 
self from  the  consideration  of  any  matters  involving  the  I.T.  &  T. 
Corp.  The  reason  why  he  disqualified  himself  is  that  his  former  law 
firm  has  performed  legal  services,  I  believe,  for  subsidiaries  of  I.T.  &  T. 
and,  therefore,  felt  from  the  standpoint  of  proper  conduct  that  he 
should  not  become  involved  in  any  matter  or  consideration  or  decision 
that  would  involve  these  companies. 

In  1969,  at  the  recommendation  of  then  Assistant  Attorney  General 
McLaren  in  the  Antitrust  Division  I  signed  as  the  Attorney  General 
in  these  cases,  and  as  required  by  law,  the  complaints  or  authorized  the 
filing  of  complaints  against  the  acquisition  or  proposed  acquisition  by 
I.T.  &  T.  in  connection  with  three  corporations,  the  Canteen  Corp., 
the  Grinnell  Corp.,  and  the  Hartford  Corp.  Those  complaints  and  the 
nature  of  those  actions  \vill  be  discussed  in  more  detail,  I  believe,  by 
Judge  McLaren  this  morning. 

But,  in  any  event,  all  three  of  those  complaints,  seeking  on  behalf 
of  the  Government  to  prevent  their  acquisition  by  I.T.  &  T.  were 
"pd  in  the  year  1969  by  the  Department  of  Justice. 

I  really  had  very  little  to  do  or  relationship  \\-\t\i  or  knowledge  about 
the  ordinary  process  of  those  cases  in  the  year  1969.  Indeed,  I  have  no 
recollection  of  having  any  meetings  other  than  routine,  or  of  a  very 
nciiinal  nature  in  that  year  with  resjiect  to  any  one  of  those  cases. 

Ajiproxiniately  April  20,  19G9,  I  received  a  call  from  ^tr.  Feli.K 
Rohat_\"n,  who  is  sitting  here  to  my  left,  in  which  he  identified  hini>elf 
to  me  as  a  member  of  the  board  of  diieetors  of  LT.  iV  T.,  aiul  he  stated 
that  he  was  not  a  lawyer  and  that  he  wduIcI  like  to  come  to  my  office- 
to  discii.ss  .•^omc  of  the  cronoinic  <'Oiwe(.|iii'nce.-^  of  the  i)oUcv  of  tht^ 
Dcparttuetit  of  Justice  to  requiie  by  I.T.  it  T.  a  dive<tituie  of  the. 
Hartford  fnsuiaiu-e  Co.  As  a  re.-^iiit  of  owv  discussion  on  the  telephont> 
Mr.  Roluityu  lanic  to  my  i>f}icc  on  April  "20.  l'.1t>9.  He  air.-uu  ojit-ned 
up  the  conver.siition,  and  imidoutally,  only  Nfr.  liohatyu  and  I  wero 
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RICHARD  G.  KLEINDIENST 
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TTTESDAT,  TffABCH  14,   1972 

U.S.  Senate, 
Committee  on  the  Judiciabt, 

Washington,  D.C. 

The  committee  met,  pursuant  to  recess,  at  11 :20  a.m.,  in  room  2228, 
New  Senate  Office  BuUding,  Senator  James  O.  Eastland,  chairman, 
presiding. 

Present:  Senators  Eastland,  Ervin,  Hart,  Kennedy,  Tunney, 
Hniska,  Feng,  Scott,  Thurmond,  Cook,  and  Mathias. 

Also  present:  John  H.  HoUoman,  chief  counsel,  Francis  C.  Rosen- 
berger,  Peter  M.  Stockett,  Tom  Hart,  Hite  McLean,  Thomas  B. 
Collins,  and  Robert  B.  Young,  of  the  committee  staff,  and  various 
assistants  to  Senators. 

The  Chairman.  Will  you  stand  up,  please,  sir. 

Do  you  solemnly  swear  the  testimony  you  are  about  to  give  will  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  so  help  you  God? 

Mr.  Mitchell.  I  do,  Mr.  Chairman. 

The  Chairman.  Mr.  Attorney  General,  identify  yourself  for  the 
record. 

TESTIMONY  OF  JOHN  N.  MITCHEIX,  FOSMEE  ATTORNEY  GENERAL 
OF  THE  UNITED  STATES 

Mr.  Mitchell.  Mr.  Chairman,  my  name  is  John  N.  Mitchell, 
former  Attorney  General  of  the  United  States  having  resigned  that 
office 

The  Chairman.  Wait  just  a  minute.  Let  them  clear  out. 

Now  proceed,  sir. 

Mr.  Mitchell.  Having  resigned  that  office  on  March  1,  1972. 

Would  you  require  further  identification? 

The  Chairman.  No,  sir. 

Mr.  Mitchell.  Mr.  Chairman,  I  have  a  short  statement  that  I 
would  like  to  read. 

Mr.  Chairman  and  members  of  the  committee,  I  appreciate  this 
opportunity  to  appear  before  you.  I  would  like  to  address  myself  to 
the  three  points  which  relate  to  my  relationship — or  rather  my  non- 
relationship — to  the  subject  matter  of  this  hearing. 

The  first  pertains  to  the  Utigation  initiated  by  the  Antitrust  Division 
against  ITT.  When  the  first  of  three  such  matters  reached  the  stage 
for  consideration  by  the  Attorney  General  in  April  1969,  in  accordance 
with  departmental  practice,  I  tlis<.|ualified  myself  on  the  gounds  that 
my  former  law  firm  had  done  legal  work  for  one  of  ITT's  subsidiaiies. 

After  that  date,  all  matters  pertaining  to  the  ITT  litigation  rested 
in  the  hands  of  the  Deputy  Attorney   General  and  the  Assistant 
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540 

Attorney  General  in  charge  of  the  Antitrust  Division.  I  was  not 
informed  of  the  progress  of  the  litigation  or  negotiations  between  the 
_Department  and  ITT. 

The  second  point  has  to  do  with  my  contacts  with  representatives 
of  ITT. 

At  no  tiine  have  I  talked  to  any  representatiye  of  ITT  or  anv'  of  it8 
subsidiaries  concerning  the  litigation  or  the  settlement  negotiations. 

Based  on  the  records  of  mv  office  as  Attorney  General  and  on  my 
own  recollection,  I  have  had  contact  with  three  representatives  of 
ITT.  1  present  them  in  chronological  order. 

First  contact  was  with  Mr.  Harold  Geneen,  president  of  ITT.  The 
first  time  I  met  Mr.  Geneen  was  the  evening  of  May  27,  1970  at  a 
dinner  in  the  White  House  attended  by  45  business  leaders.  The 
contact  with  Mr.  Geneen  that  evening  was  purely  social,  and  I  had  no 
substantive  discussions  of  any  kind. 

My  second  contact  with  Mr.  Geneen  was  on  August  4,  1970,  in  my 
o&ce.  My  office  calendar  shows  that  this  meeting  could  not  have 
lasted  more  than  35  minutes.  It  might  have  been  shorter.  The  meeting 
was  held  at  Mr.  Geneen's  request  to  discuss  the  overall  antitrust 
poUcy  of  the  Department  with  respect  to  conglomerates.  I  assented  to 
the  meeting  on  the  express  condition  that  the  pending  ITT  litigation 
would  not  be  discussed.  Mr.  Geneen  agreed  to  thb  condition.  The 
pending  ITT  litigation  was  not  discussed  at  this  meeting 

At  the  meeting  Mr.  Geneen  contended  that  the  Department's 
antitrust  policy  with  respect  to  conglomerates  was  to  bring  suits  solely 
on  the  bigness  theory.  I  told  him  this  was  not  the  Department's 
policy  and  advised  him  that  our  policy  was  to  bring  litigation  only 
where  there  was  a  showing  of  anticompetitive  practices. 

I  never  discussed  the  content  of  my  conversation  with  Mr.  Geneen 
wth  any  member  of  the  Department,  nor  did  I  communicate  with 
anv  of  them  about  it. 

Ne.xt,  Mr.  Felix  Rohatyii.  I  met  Mr.  Rohatyn  on  four  occasions, 
two  of  them  on  April  29,  1971,  one  on  September  3,  1971  and  one  on 
November  29,  1971. 

None  of  these  had  anything  to  do  with  ITT,  and  the  Department's 
litigation  against  ITT  was  never  mentioned  or  discussed. 

My  participation  in  these  meetings  was  as  a  member  of  an  ad  hoc 
government  committee  formed  ia  1970  to  deal  with  the  financial 
problems  that  various  brokerage  houses  were  having  at  that  time.  Mr' 
Rohatyn,  a  partner  of  the  New  York  firm  of  Lazard  Freres,  partici- 
pated as  chairman  of  the  surveillance  committee  of  the  New  York 
Stock  E.xchange.  Among  other  things,  that  ad  hoc  committee  worked 
on  the  SIPEC  legislation  during  the  summer  of  1970. 

I  would  like  particularly  to  call  the  conmiittee's  attention  to  the 
two  meetings  of  April  29,  1971,  because  there  have  been  other  refer- 
ences to  that  date  during  these  hearings. 

These  meetings  were  held  to  discuss  the  participation  of  Mr.  Ross 
Perot  in  the  du  Pont  brokerage  fiim,  which  was  having  financial 
trouble,  and  the  obligations  of  the  New  York  Stock  Exchixnge  with 
respect  thereto. 

According  to  my  office  records,  the  fii"st  meeting  that  day  com- 
menced at  9:40  a.m.  Present  in  aildition  to  myself  were  Mr.  Perot, 
and  Mr.  Mort  Myerson,  nn  associate  of  Mr.  Perot.  Mr.  Peter  Flanigan 
joined  the  meeting  at  9:46  ami  Mr.  Rohat\a\  at  10:30.  Mr  Rohatyn 
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A%'-l"   t/.fll    Al  miiMlV  Ci  '..   I'M. 


/■i":".-. 


w-;MO]^Ai]Dir  I  FOX  T}]>i  ATTO.-;;:''Y  gi^i^eiial 


Uc;   Acqu5-sitiOi;  of  Cantecvi  Corpoi-T.tion  by 
International  Telcpltone  and  Telegraph 
Corporation:  Proposed  Complaint  Seeking 
Prelirninary  Injunction 


Sub.T.ittcd  herexjith  for  your  approval  is  a  Complaint 
sccicing  a  preliminary  injunction,  as  v?ell  as  permanent: 
relief,  agr^inst  the  propo:;c:d  acqaif;ition  of  Canteen  Cor- 
poration ("Canteen")  by  International  Telephone  and 
Telegraph  Corporation  ("ITx"). 

At  our  request,  the  acquisition,  vjhich  has  the  necessary 
shareholder  approval,  has  been  delayed  uiitil  at  least  April 
10,  1969.  Our  last  advice  was  that  the  parties  VJere  still 
av7r.itiiig  a  tax  ruling  by  lUS.   In  ?ny  event,  vjc  can  reasonably 
expect  consurnation  of  the  merger  on  or  shortly  after  April 
10. 

The  Complaint  charges  that  the  acquisition  may  lessen 
competition  and  tend  to  create  a  monopoly  in  the  vending 
and  in-plant  feeding  businesses  in  the  United  States  as  a 
v;aole.   Canteen  and  its  franchised  distributors  are  the 
largest  organization  in  the  United  States  in  the  business 
of  retailing  food  and  related  iteras  through  coin-operated 
vending  ivrchines.   They  are  one  of  the  largest  organisations 
in  the  businoss  of  providing  in-plant  feeding  and  vending 
to  industrial  plants.   ITT  industrial  plants  are  part  of 
the  market  for  comprnies  lil:e  Canteen.   Furtherr.ore,  ITT 
makes  purchases  frof.  many  coiv.pand.es  v;hich  are  actual  or 
prospective  custoir.ers  for  Cr.nteen.  \le   contend  that  through 
vertical  i.ntcgration  and  reciprocity  this  acquisition  will 
foreclose  a  substantial  portion  of  the  rclevrnt  markets 
froni  coiT.petition,  entrench  a  leading  firai,  raise  barriers 


(94) 


1.6     RICHARD  MoLAREN  MEMORANDUM,   APRIL   7,    1969 


to   entry  an'l  very   likely   trlcr,cj:   rinilar  n:orgers   by 
other  Icaclj.n;;';   food   end  vcnrili-;^,   irj.ri"!;.      Food  r.nd  vending 
has    traditionally  been  a   ycrv'lce   bncincjs  xjhcrc    the 
smalJ.   independent  \?ho  vjas  v?illio3   to  v.-orl:  hard  could 
compete   ej:j:cctivel-yc      A   fev?  nie);f;cri>  of  tlie   sort  v;e 
have   here  cciild   seriou.sly  change   that  healthy  industry 
structure. 

\7e  believe   that  a  preliminary  f.njuaction   is  par- 
ticularly necessary  here.      If  xoe   allov;  Canteen's  public 
ovjnership   to  be   bought  out,    another  corporation  v;ill 
likely  be   the   eventual  purchaser  of  Canteen.     Almost 
any  ii:3rger  of  Canteen  v?ith  another  corporation  x-?ill 
augment  Canteen's   reciprocity  pov7er  advantage  over 
many  of  its   smaller  competitors. 

The   Cor.rpanies   Iiivol.ved 

ITT 

By  virtus  of -  an  aggressive  acquisition  program, 
ITT,  once  principally  an  overseas  operator  of  tcle- 
cororounications  and  inanufactu.rer  of  telecorruTunications 
equipment,  has  bscoxe  the  United  States'  largest  con- 
glo;r.2rate.   1967  sales  of  ITT  and  the  companies  it 
acquired  in  1968  were  approximately  $3,578,000,000 
(v;hich  \vould  make  it  about  the  12th  largest  industrial 
corporation).  About  60%  of  ITT's  revenues  come  from 
domestic  manufacturing  and  services  including  electronic 
equip.v.ent,  pujnps  and  air  conditioning,  chemicals,  pub- 
lishing, automobile  rentals  (Avis  Rent-a-Car,  acquired 
in  1965)  and  airport-parking  (APCOA,  acquired  in  1966). 
ITT's  acquisition  program  reached  a  nev;  peak  in  1968 
vrhcn  it  acquired  corporations  v;ith  combined  sales  of 
over  a  billion  dollars,  including  Continental  Baking 
Co.,  the  nation's  largest  baking  company,  Sheraton 
Corporation  of  America,  one  of  the  t^;o  largest  hotel 
ch.'.inr,  Levitt  &.   Sons,  al^ading  residential  construc- 
tion firm,  and  Rayonier,  Inc.,  a  leading  producer  of 
chemical  cellulose.   Continental  Raking  and  Rayonier 
were  among  the  Fortune  top  500  industrial  corporations. 

This  acquisition  program  does  not  seem  to  be 
diminishing.   ITT  is  nov?  planning  to  acquire  Grinncll 
Corporation,  another  one  of  the  top  500  industrial 
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corporauions,  and  Hartford  Fi.re  r.nd  Canualty,  a  leading 
firia  in  fire  and  ca::ualLy  inGU.wr.ncc. 

Can  (•.con 

Canteen  (formarly  Autoi'-^atic  Canteen  Corporation)  wac 
the  first  natioru/ide  vcudiiig  cor.ipany  and  its  organi?iation 
is  still  the  loader  in  the  vending  industry.   Canteen  and 
its  francliiscd  distributors  had  1968  coinbinad  vended  sales 
of  approximately  $250,000,000  or  67*  of  industry  sales. 

Of  Canteen's  1968  total  salp-s  of  $322,000,000,  about 
$207,000,000  \:are  j.n  vend5-ns.  Most  of  the  rest  v;ere 
attributable  to  othar  kinds  of  food  service --"manual" 
cafeterias  and  snack  bars  for  industrial  plants,  specialized 
feeding  for  hospitc^s  and  schools,  restaurants  and  special 
conccpsions.   Until  recciitly,  Canteen  v?as  the  largest 
food  service  company  5si   the  United  States.   It  is  now 
second  to  Automatic  Retailers  of  America  ("ArJi"). 


The 


Trade  and  Co:nrr.3rce  Involved 


VJe  treat  this  case  in  terms  of  three  lines  of 
commerce : 

The  Vending;  Industry  is  a  vjcll  recognized  industry 
retailing  food  and  re'J.ate'd  iteres  through  coin-operated 
irrtch.ines.   There  are  approx5.ir:ately  6,200  operators  in 
the  j.ndustry  rangi.ng  from  one-man  cigarette  venders  to 
a  fevj  large  nationv7ide  or  large  rd-gional  corapanies,   1967 
industry  sales  vjere  about  $4.5  billion  and  as  indicated. 
Canteen  is  the  leader  viith  about  67,  of  sales.   About  407. 
of  all  vending  sales  are  made  at  industrial  or  business 
locations  by  contract  or  arrangcrasnt  x;ith  the  proprietor. 

Full -Line  Vending:  is  the  vending  of  full  ceals 
througli  machine.  Although  the  concept  of  full-line 
venders  is  an  accepted  one  there  are  no  definitive 
statistics  on  this  sub.T.arkct.   Industry  sources  es- 
timate that  soir.e.-what  less  than  half  of  all  venders 
have  full-line  capability. 

The  In-r]ant  Feeding  and  Vending  were  traditionally 
tx-?o  busincsi;r.s--tlic  l.-usiucs:;  oi;  catering  for  eiT.ployeos 
at  industrial  locations  through  iu-plant  facilities  such 
as  cafeterias  and  snack  bars,  and  the  suoplc-.cntary 
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vcncb'.iig  of  cif^a-jroUteG  and  candy  at  sucli  locationi;.  llov; 
3.n-p].ai;l:  feeding  caa  be  done  through  vending,  reachinc  and 
divcrpxfj.ed  cor.ipaaic^s  liho  Canliecn  try  to  ccntract:  \7ith 
an  cipp?.oycr  to  prov/ida  al?.  of  hli:  nauv.al  and  vandinj 
service.   Thus,  there  if;  a  nc-\i  clviotcr  of  services 
conibiiiing  in-plant  fccdinr;  and  vending.   Companies  like 
Canteen  are  no  longer  calJed  venders;  they  are  "food 
and  vending"  conipanies.  Again  \?a  cannot  plot  the  exact 
size  and  shape  or  the  market  but  it  is  general  industry 
knouledgc  that  AIU\  and  Canteen  are  the  most  important 
companies  in  "in-plant  food  and  vending"  and  v;e  esti-  . 
mate  that  Canteen  has  at  least  10)1  of  sales.  The  proposed 
acquisition  vjill  have  its  heaviest  impact  in  this  raarlcet. 

Although  these  markets  are  not  heavily  cov^ccntratcd 
a  clnfinite  trend  to'./ard  concentration  is  undsr"v7£y.  Many 
of  the  leading  firr:"!s  in  these  businesses  hava  been  created 
sixice  1959  by  mergers  or  acquisitions.  A  substantial 
acquisition  trend  contiiiues. 

There  are  also  the  bsginniiigs  of  a  conglomerate  raarger 
trend.   The  largest  company  to  buy  into  this  market  was 
Litton  Industries  (about  half  the  size  of  ITT)  vjhich  in 
1967  bought  Stouffer  Foods  Corp.,  which  had  a  relatively 
small  in-plant  feeding  business.   ITT's  acquisition  of  a 
leading  nation'.^ide  firm  creates  reciprocity  problems  of 
a  iiev?  magnitude. 

The  Impact  of  the  Acquisition 

ITT  has  now  identified  those  domestic  suppliers  V7ho 
sold  it  $100,000  or  m.ore  of  goods  and  services  in  1967. 
This  list  of  less  than  750  suppliers  is  sufficient  to 
show  tliat  the  anticompetitive  effects  of  this  merger  could 
be  direct  and  substantial.  The  list  includes  99  of  the 
top  200  corporations  on  the  Fortune  500.   It  shovjs  that 
ITT  had  purchases  of  a  million  do  liars  or  m.ore  from  over 
a  hundred  corporations  and  that  the  industries  from  vjhich 
ITT  purchased  a  million  dollars  or  m.ore  included  automotive, 
foods,  packaging,  steel,  alu:ainuii,  copper,  tires,  chemicals, 
oil,  electrical  &  electronic  equipment,  computers,  home 
appliances  and  lu-nber.  VJe  estimate  that  over  a  third  of 
the  American  industrial  \;ork  force  is  employed  by  these 
industries. 
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The  acquisition  could  put  iniTicdic>t:e  prccsurc  on 
Canteen's  competitors.   Of  l?A'c.   IcoIxiiq   iuclufjtvial 
accoiints  in  190^;,  .nt  ler.st  16  of  the:  top  30  <':ud  36  of 
the  top  100  \.'cre  ITT  cuppl:' r.M.-iJ.   The  36  accounted  for 
over  $57, 000,  COO  of  A!U^s  rales.   Siwilr.rly,  In  tors  tn  to 
United.  Co.:porr.tiori,  the  fou..:i:h  largest  food  rnd  veridin^j, 
coi'iprny,  does  2-:-Z  of  its  totO:l  busiiinss  v.-ith  r.j.>:  cotrpanies 
in  the  nutov'.iotivc  and  steel  industries  v.'herc  ITT  makes 
purchases  of  rr.any  nillicns  of  dollars. 

It  is  clear  that  a  substantial  portion  of  Canteen's 
exlFtinr  buFiv.ess  viill  tend  to  be  iiisulated  from  ccrr:TSti- 
tioii.   Of  Canteen  s  700  food  and  vending  service  accounts, 
at  least  Glxrsre  ITT  suppliers  in  1967;  5  \:3re  ITT  divi- 
sions or  subsidiaries. 

It  should  be  pointed  out  that  we  have  a  double- 
barrelled  market  foreclosure"~rcc3.prccity  coupled  vjith 
vertical  intej^ration.  V?hile  this  vertical  integration 
involves  less  thou  1%  of  the  in-plant  food  rnd  vendii^g 
raarket  it  is  nonetheless  subr  tc-ntial.  A1?A  and  Canteen 
together  do  more  than  $1,000,000  of  business  v?ith  ITT 
and  inanj'  other  food  and  vending  companies  have  ITT 
business. 

A  good  many  corr.panies  in  this  industry  including 
leaders  like  AR.A  and  Interstate  United  and  numerous 
small  independents  have  expressed  strong  opposition  to 
the  meifger  and  insist  that  it  could  have  a  serious  iiroact 
on  industry  structure.  He  agree.   ITT's  1967  purchases 
from  business  finns  v;ere  a  miiiimurn  of  $51/0,000,000;  this 
is  considerably  higher  than  the  total  sales  of  A?xA  and 
hundreds  of  tiroes  larger  thcin  the  sales  of  su.allcr 
operators.   It  seems  inevitable  that  Canteen's  competi- 
tors v.'ill  seek  to  merge  v;ith  conjlonerates  or  vjith  each 
other  in  order  to  protect  themselves  against  this  tremendous 
imbalance  of  purchasing  pov;er.  A  series  of  such  m.orgers 
could  subject  virtually  all  of  the  in-plant  food  and 
vending  Inisiness  to  reciprocity  by  a  fev;  leading  firms. 
If  Antitr"ust  is  ever  to  take  action  to  pi-event  such  a 
restructuring  of  the  market,  this  acquisition  of  a 
leading  firm  by  the  largest  conglomerate  is  the  one 
to  challenge. 
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Lop.al  P?;'^cedr:nt:   fo-;   ^.hfJ   C:?r:e 

Rcij'.procity   1/  resulting;  iron  a  r-cr^cr  hcs  been  hold 
r.o  viol.itc  2   7  oJ:"'ch'j  ClayLo.i  Acl;,    ''V'li.C.  v.   CcrK>o!IJ^fVito.d_ 
Fqo;li_Co;:nc,    330  U.S.    592;   ilpi._t^l  lVt;;;j.<j.G  v.    Cfci:"^:;^ri.  byiK-^Lcs 
Cc>;-.'/r,   2:;6  r.   Su'")p."3u.     Ar.  j.-.ti.'r/ccd  by  "i^iTa  Suprcir.o  Coulu'iu 
Co'^r^o^.lcV^tcd  }/oo;'r;,   3G0  U.S.   at  595: 

RGCxprcc-i-ty  in  trading  an  a  result  of  an 
acfiui.s.ltion  violr.tss   5   7  if  the  probabiJ.ity  of 
a  lessenins  of  cor;ietitic.n  is  shc;7n. 

^liG  prii.-iry  rcacoa  x;hy  reciprocity  is  "one  of  the 
congorisG  of  anticcepatitivc  practice  of  x/hich  the  anti- 
trust l?.";s  ara  aincd",   C'r>:i.soi.:'.dato.d  J.-'ocds ^   sirpra  at  59'':-,   is 
that  it  is  a  vray  of  obtciininc-'busfiioss  other  tliKn  on  a 
product's  r.crits  and  v:hich  effectivaly  caii  ba  practiced 
by  l.-.rr.e  avX  diversified  firi.is.     Reciprocity,   therefore, 
is  i:'.\    "irrcl-ev^LUt  and  alien  factor"  in  the  n::rl:etplaca 
which  inpocen  onf.j.y  and  £-rov?^h  barriers   to  sraall  single 
product  firiivj,   cp.   cit.   5S2, 

TlTie  case  goes  soncwhat  further  than  both  Consolld^f.ed 
Feeds  and  G p. ■lorjri  1  p->'T> ppi c r.  in  that  v73  have  no  evidence  or 
a  systeoat'ic  recirJrocity  prosram  practiced  by  the  E2rged 
firms  after  their  \micn.     Rr.ther,    this  action  is   filed 
prior  to  the  consriii-iation  of  the  r.erger  to  enjoin  in  its 
incipiency  a  corpetitive  driuger.     See  Brc'.-n  Fhoe  Co«  v. 
United  GtP.tor.,   320  U.S.   294;   Consolid:\ted  .VockIs ,    supra  at 
39ti.      Tiic  ccr'petitive  danger  upon  \;aich  \;e  rely  is  'the 
pou'cr  to  practice  reciprocity  created  hy  the  merger.     That 
the  creation  of  such  po:;er,   regardless  of  v;hether  it  is 
overtly  e.iercised,  mriy  have  a  serious  anticompetitive  effect 
vjas  recognised  by   the  Supreme  Court  in  Ccnsolidrtcd  Foods; 
as  stated  in  Ujiited  States  v.   T.n'^ersoll-Tcr.rid  Go.  "2ia  F^  Supp. 
530,    552,    affi.rTheci""3"2U,    i'T2d  5Wr  ^ 

.    .    .[t]he  mere  existence  of  this  purchasing 
po^'cr  night  rar.ke  its  conscious  eiViOloyrnent 
unxicccssary;    the  possession  of  the  po'.;er  is 


J  1/     A  firm's  reliance  upon  its  purchasing  power  to  induce 
others   to  buy  its  products. 
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frcqu-^viCly  c'J.f.C.rc/.cnt,    ca   sophinticcitcd  bt'.Gxnoss- 
mea  arc  quiclc  to  coo  the  c/lv entases  in  cecurins 
the  good-;  il.l   of  the  poGCCi^cor. 

\Ic  rGli'.cci  upon  thio  thco'-ry  5.i>  ct'cr.ol^J.KV^  tlic;  ncquisiuion. 
of  Pcir.lclc  f:  ro-:d,   Ltd.    by  il.   J.   Rciynolds  Yobr.cco  Ccrnpany. 
In  thit  c?r-e,   v.'e  v;erc  d:-a.Led  a  pi:elivuAi:i"i:y  iiijuuctiioii  boc-r.use 
the  DiGtJTj.ct  Couri;  pieced  hccvy  rcLlr.i-ica  upo;i  t'jGtir.ony  cf 
the  R'jyaoldo'   officers  tb^t  th-ay  v.-ovild  ii.ot  cns^^e  in  a 
reciprocity  pro^rr a.      United  Sctntcn  v.   l\.   J.   R-^yr.olds  Yobncco 
Co.,   242  F.   Supp.    518  '(^'-'^^-J'    aYoS').     \:e  v.ourd  hopo  to 
convi.nce  the  court  in  this  cac.c  that  e:a  injiu.iction  should 
issue  and  that  the  Court  erred  xn  Pcnicl;  6:  Ford. 

V7e  are  prepared  to  p::eserit  come  evidence  thcit  reciprocity 
has  in  the  past  ir"ifr*.uciice-l  prccuvc:r\ont  dficisions  in  the 
?.n-plant  food  and  v-'indin^  irnrLet.      Thin  vrjiild  be  to  iHur.trate 
the  vaiaeraljilit}'-  of  th.-^.!:  ±ri.\\Mi'ccy  to  reciprccity  czii  not 
establish  that  the  uer^ed  ITT  and  Canteen  v:ill  practice  it. 

V7c  believe  thst  this  merger  v.'ould  crer.te  a  vast  ccr.plen 
of  buyar-seiler  rclatio:M;h?.po  not  enjoyed  bj'  any  ccnpetitor 
of  Canteen.      This  vjould  £ive  Cr.ntcen  an  unfair  cc-petitivo 
advantage.      Canteen's  position  as  one  of  the  fe-.;  nation'iTide 
firras  in  the  vending  field,   and  as  a  leader  in  the  industry, 
makes  the  dansor  of  its  position  being  further  enhanced 
throrgh  reciprocal  dealing  of  substantial  cojipetiti\'e 
significance.      Cf.   FTC  v.    Proar.er  and  Gr.-jble  Co.,   386  U.S.    568. 

Con-::!.l\ision 

I  recorraend  that  the  attached  coT^plaint  be  approved 
and  that  v;e  be  authorised  to  seek  a  ter.porary  rcstraj-ning 
order  pending  a  hearing  on  a  ration  for  prelininary  injunction. 


WiIl 


RICt'^\RD  U.  McIA'liiK 
Assistant  Attoruay  General 
Antitrust  Division 
Approved: 


Date: 
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suit  were  conmenced  In  the  United  States  District  Court  for  the  District 
of  Connecticut  challenging  ITT's  acquisition  of  the  Hartford  Fire 
Insurance  Company  and  Grlnnell  Corporation. 


2.1   Pnlted  States  v.  International  Telephone  and 

Telegraph  Corporation  and  Grlnnell  Corporation, 
Civ.  No.  13319,  Docket,  1-2 
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133:.? 


PBOCEEDINGS 


Dmc*  Order 

JudCTDVDt   N' 


Complaint  filed.   Summons  issued  and  together  with  copies 


of  same  and  of  complaint,  handed  to  the  Marshal  for  service. 


Motion  for  Preliminary  Injunction  and  Notice  of  Motion,  filed 
ainti  f?. 


JjjL-pl 


__^ Affidavit  in  Support  of  Plaintiff's  Motion  for  a  Prelimina 

Injunction,    filed   by  Stephen  A.  Arnow. 


:v^ 


Affidavit  of  Gordon  A.  Noe,  filed. 


Affidavit  of  Joseph  H.  Hidmar  in  Support  of  Motion  for  a 


Preliminary  Injunction,  filed. 


iry  Injunction,  riLcd.     •       | 

Attidavit  oi  Joseph  H.  Widmar  in  Verification  of  Govennment'T 


Exhibits  1-55.  filed. 


Government  Exhibits  1-55,  tiledT 


Certificate  of  Service  of  above  documents  .  filed  by  plaint:iff7 


Appearance  of  H.  Meade  Alcorn,  Jr.  and  Ralph  G.  Elliot, 


entered  for  defendant,  Grinncll  Corporation. 


Appearance  of  Ralph  C.  Dixoa of  Day,  Rerry  &,   Howard  enl-PT £d. 


for  the  defendant  International  Telephone  and  Telegraph  Corp 


Stipulation  for  Enlarpjemcnt  of  Time  of  the  defendants  to 


answer  or  otherwise  plead  to  and  including  Sept.  3.  1969.  filed. 


Ord^r  cr.tcrcd  thereon 


•-  r^  T-)  '^  *»'  r»  '* 


*-r,  C--,'. 


1069, 


■j>,'^i, .,. 


Copies  mailed  Messrs.  Uixon.  Elliot  and. Jones.  M- 


Marshal's  Return  showing  service  on  urinhcll  Corp., filed 


'rm^. 


Summons  h   ComplaintT 


Marshal's  Return  Showing  iiervice  on  I.T.T.Corp.,  filed. 


Summons  &  complaint .   _ .  .    .     , 

Memorandum  in  Support  o£  Fiamtitt's  notion  for  PrelimlnjTy" 


Injunction,  filed  by  plaintifT 


Certificate  ot  Service  or  Memorandum  in  Support  of 


Plaintiff's  Motion  tor  a  Preliminary  injunction,  filed  by  plainLiCi- 


Stipulation  filed  that  the  following  schedul-?.  for  the 


preliminary  injunction  proceedings  be  follows:   Plaintiff  wj.llfilf; 


its  motion  and  supporting  papers  on  August  7;  Defendant  will  file 


its   papers   Sorter.'-;^' 


PI  ->  T  *^-l-  ■»  f^-F      t  ?■'*  1   1       f  ■»*  1  rt      "1  t-c      -T-rtT-*!  ,7      r^n  nttT*<5 


September  12;  and  Hearing  will  begin  September  17.   So  Ordered. 


Timbers.  J.   M-S/lo/69   Copies  mailed  Atty  Widmar;  Atty  Sailer 


Alcorn  and  Dixon:  copy  handed  U.S.  Ahtv. 


Appearance  of  Richard  M.  Reynolds,  Esq.  (of  Day,  Berry  h 


HCT/ard,  K«;c;s  -  )  enl-ered  for  the  Dffpnfi.-nt,  Tnternati  onnl  Tel  ephono 


-nd  Teletrrnph  Corp 


Answer,  filed  by  defendant  Grinncll  Corp. 


Memorandum  of  Def endantOrinnell  Corp.  Opposing  Motion 
tor  Prelininary  Injunction,  filed, 


^ Answer,  filed  by  Uctendant  International  Telephone  St 

I'clegraph  Corp.  ' 


Memo  ran  cum  o*  .'T. -T,-tionaL  TeLephone  and  Telc^rapri 
Corp.  in  Opposition  to  Plaintiff's  Motion  for  a  Preliminary 


In.iur.ction,  with  exhb'its  attached  thereto,  filed. 


Rc^lv  Memorandum  and  E-hibits  56  -  SO,  filed  bv  United 


States. 


Affidavit    of  J'^serh  H.   V.'idmar  in   '/f>rif ication  of  Govcrnrec 

Exhibits    56   -   39.    filed   by  U.S 


tli- 


-Cortif  ic:,TtC    'Ji".  Service,    fi^ed   by  United  Stalros  . 


Ilcrin'T   on   Onvcrn'^.Tif's   M.:,t:jnn   f'^r   rrc\irrii"n.''.rv    Inji-n rt ijuQ. 


Assistant   M  .■•> .    Attorney   Daniel    Sa^^.rin  m.ves    tor  the    adiiiission 


'^f    Teseoh   H.    Widmar.    Hot-  ird    H.   Mvers   and    Donald   J.    P->-ick<'l    Co.r_ 


(Cont'd, 
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2.2     UNITED  STATES  V.    ITT  AND  HARTFORD  DOCKET^   AUGUST  J,    19£9 


aVIL  nOCKET 
UNITED  STATES  DISTRICT  COURT 


ASSIGliriD  TO  TJLyZE  BLUMENEELD 
FOR  ALL  rJRFOSES 


Jury  demand  date: 


D.  C.  Form  Nj.  lOJ  S»». 


TITLE  OF  CASE 


ATTOIUIEYS 


|l      For  plaintiff: 


JKITED..STA  JES  _OF^AMER  ICA- 


VS 


Rlc  h  r  r  (LU>_  licLarsiL . 


jSf,£trte~iT=^inPie*-- 


"■  '/T_  r  '1 


-_  JNTEV^'A  TIOIV.L.  ..TELE?HOI:IILjM©_ 


-tr 


T^I.K'^T^i.PH  CORPOR.^TIO^J _gnd_l'HE 

BARiyORD  FIRE   INSUitf.NCE  Ca>iPAiry 


Carls:  >: 

Saniial  .'-.r.rp 


. -fetCfc^ilt 


Dwi;<tit   Scliwtiltger    (For:      Inf.ei^en&rG) I 


.190  rruTrbMll-Coucr- 


Itor'ufovdf   Conn.     05103 , 


-Of  _Coy:n..sal : 

AlanB.   Morrison 

7gg--?i-g-l-;^.t-h  St:..    H. W .__ 


DepartraenL  of  Justice, 

;tj>v,!irt-HT   .Tynes  — 


[Fecle  ra  jT  BuiAdins". 
New  Haven.   Conn. 


For  defendant: 


V.'ashin;T.tor.>   D.   C.     -g-C-OO^   20Q56 

_  _  .       . (J-j5_EalEHr6T_-PiM©R C;D__R?£i-Mr-i=>L. 

Dv?lgTit  Uw?.T7'5cTive:iTzsr(For:_Rilph  l-UdcrJ;.  ?';_B£ r, ^-_Bej:r.«r.r .f^riionard /.« ^y r^M?.. _ 

190  Tri'mb'ill.  Street/f;  Reuben  Rcbertson  *J  j^i,    l-p.orr<-i.<-r«-'fiin-i-4;'y.?i  

Hai-rford,   Ccnn.0Gl03    Amici  Curiae) b_S|t..;tertfo£c:-'j^eonn--.e6i9H 


John  H,   Schafsr 


_H5Ary_P.._.§iki?&V 

.Cc\'in£toii_'-':  _3:.'Xii'''£- 


Was hiaiton,    1).    C ^_  2000  6 /ih_Z t . ,    N .; 


._Jo?fipli__E._-CoQne.v__(F.pr ;   The_ liari>ord_ 

_Cconey.  and  _i>i:nHy __5'i"e_Ii:s..._Co.0_ 

i_J2.66_P_eai:l.Sti-eet 

I  _Hai:JLiQrd,.  Cona- P.ijlO:^. 


BTATI!{T1CA(.  RECORD 


■  J.S.  5  niaiied 


(;ic:-lc 


J.S.  C  ma-lcJ 


Mar.^hal 


— - — Antitrus  t~3ui  t-. 4-—: 

Basis  f'f  j^y"-''^!!^    .A.c:  t:.on_t.p    _ill2^yi:^l£^ 

_en."{<-"'i-li^  cieii^iidaiiVs   ivoin_[[ 

violating  Section   7   o-*:    i  Wi^m-.^s  fo-.'s 


lUlYl 


1 1  /<"- 


11/7 
— rr— 


_tt\e_Clrryton  Act j_  as 


D.'Iio.-iitif'n^ 


-i—  ■ 
-i~4- 

-1— T 


NAMIC  OR 
RECKIPT  NO 


.'?.LtO.>-.L";i-.'>    ■ 

Litif.ationl 
Gronj^ 


.-n_!  urri.^ 

G.r.ioc:'}'? 


..^C)0_iL      1 


K) 
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2.2     UNITED  STATES  V.    ITT  AND  HAETFORD  DOCKET,   AUGUST  j,    1969 


i  o  O  f- 1  ' 


PTJL 


8/11 


PBOCEEOINCS 


Complaint   filed.      Suimnons   issued  and   toB;gther  with  copies   of 


same  and  of  complaint,    handed   to  the  Marshal    for  servic e 


Appearance   oi!  Ralph  q.,   Dixon  of  Dav,    Reri^y  <;t  Howard   entered 


'^-'•'^   '        . i^arshai  ^Return  Shovi 

"SurP'T'onr.  fj   coaipiamt 


liminarv   in  jnnrtac.n   proceedinfts   be   followed:    Plaintiff   will   filr;   its 
vpporting   papers   on  Aup;u3t   20:    defendant  will   file   its 


iLCLLi.on_an 


^in^  iicrvice   on   I.T.T.    Corp,    f^llcdT" 


"TT-; 


tiicd .    ^S'lmmons 


rshal"^s    .Return  Showing  Service  on  Hartford   Fire ~Ins .    Co. 


c.-^nplai.nt . 


- SiiiiJ^iti on  filed  that  the  following  schedule  for  tht:  pre- 


ap^r-.  en  September  10;  Plnintiff  will  file  its  reply  pap>-yr: 


September  17:  and  the  hcarint^  will  begin  on  a  date  followin 


on 


elusion  of  Grinnell  hearinr.   So  Ordered.   Timbers.  J.   I 


nopips  maiTod  Attyn  Coylo,  _  5; 


V3.ng  con- 
'l"o/l3/6S 


...        and  Dixon:  ropy  handed  U.S.  Afty. 
Motion  for-Prclimmarv  Injunction.  >:ot.Lce  of  Motion,  Memu- 


: :andi"n  in  Support  of  Mstion  and  Original  and  Cony  of  Government ' s 


Dmte  OHot 


E>-hib:'.ts  GX-1   thru   C-X-^^   ard  Ga-'^5   thru  GX-llS    (Tv/o   Volumes).    filedT 
together  with  certificate    of   service   of   above  documents.  r 


StiP'i' anion    fnr  Enlar<'empnf:   of   Tiinp    n^    rhe   dp<^Pndants    to  rrml/P , 


-aosvpr.    n^  nrhrrT,;i  <;'^    nTpnr^    m   inn    i  n^l  nH-ino   <;^r^^^^^^^^^r   l.n      IQAQ      pJlTj 
go   ordered;     .^imc    pxtenoed    to    9/10/69.    Timbers  /  J.    Sri  pul^ii  nn  Vw^jr}^-. 

a.l    fnllnvr.:     '?i/?1/59    T    £L3--.irmP     rh^t     thi^    PV^P^.<^■inn    Hnng     nor    arfonf 

jiecrinK  scncdule   heretofore    ordered.   VfllT.    8/21/69" 


nearinp.   scncdule   hcretofo^-e    ordered.   \rdT.    8/21/ 69''    rr,J/^l,  r^J<^7^r^,!r^ 
II.    S.   Attorney.  Attv.    Cixon  and  Atty.    Sailer.tl    u/J^/Z'..  ' 


Answer,    filed    by  Defendant    The   Hartford   Fire    Ins.    Co 
Memorandum   of   Uefendr.nt   Hartford  Fire   Insurance   Co.   Opposin 


Motion   for  Preliminary   Injunction,    filed. 


— - — Prehearing-  >'''^orrtndnm   oF   Tntr  rmtional    Tplpphone    and   Trlo- 

f.raph  CoroorTtion  in  Onposi.tion   to   Plaintiff's   Notion   for   Prelimina 


Injunction,    filed 


.Appearance    of   Ricnnrd  M.    Rc'/nolds,     er^fP^Pri    ''nr-   h,» foi^,^prl|- , 
-!l,-plv  :ie;\.Gr,inr:':Ti    ly    ^'  r    "l-i't-^-d    ^t:^^--^    ^=   Ar-'-^r-:  ca       fil^l. 

Additional  Govern  nr.erit  E-.Tnibii:.-  r:x-n9  t-hvn  ny-^'<u"  t-Mp d . 


Seymour   Oussman   are   admitted    fnr   t-hp   piirposp    of    t-hjg 


case  only. 


Upon  motion   of    llalph   C.    Divon      ^rtys   John   H.    Schafer      TTT      Henr^'   p. 
baiLer   and   Cliarles    HTiffon    are   admitted   for   the   purpose    of   this   case 


oniy  -   representing   T.t.x,t,      no-F^r^H^Tit'^   o-hihJtT    n^R, 
^^^^."- Absent    objection    D.^fendants    exhibits:    1     thru    f 


DX32   and   DXSO 
69   arc   received 


i.  •^"^^"'^  oDiection  Dctendants  exhibits  I  thru  69  are  roreivoi 
a^  full  exhibits  for  the  purpose  of  preliminary  injunction  hearin;- 
Absent    oh.iection  Governmenr    pvhihir'>    I    thr-.i    28^    35   thru    135   are   re' 


pived    as    full    exhibits. r,ov't.    vi  tress;    ^.r ,    v;illi.n,n   KnllP^   oF 


jiadisoTL^Wisconsin    is    sworn  and    testified.      Gov't   wirncss    Harold 


Lacroix  of    West   Harlfo-d.    Oonri .    is    .....nT-n    n^d   te.stifipd.      Gov't. 


I'^^M-:--   '?'"'   ;>:;;^— -  nonehP--^  of  phJI^deTphin,    Pa     i  s_swarQ_aD<i_ 
testitrod. ^£j^!j_r.M.    Goyprnment  rests.      Court   adjourned    at   tt:25 


£c_gs£jjE^^^n_tm>    case   at    U:00  A.M.,    oonf.    10,    iQf^9 


H-9/19/69 


Timher.s 


; ^Continued   hearing   on   Plain tj^ff^'s   Motion   for   rroliminary 

Injunction.      Defendant's   witng"r..s   Alvm    £.    Friedman  of    ICew   YorlcTNTl 
is   sworn    and_ t prstified        Cintinucd   examination  of  witness    t-YIecEian": 


i'i&u««l  oa  Iri«C  hiti 


CGont'd.) 
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2.5    RICHARD  MaLAUEIf  MEMORANDUM,  JUNE  20,    1969 


Cocvcs.    Unit 
;;;^.    McLARLN 
Mr .    Ha;T.Tiond 
Mr.   Rash id 
Mr.    Dobciy 
Mr .   Rovinn 
tlr.    Bii'.cer 
Ilr.    Dussnian 
DAG 


Re: 


/  /    •'  /  ""  7 

SDussman  :gmy /vmw        /  y 


June   20,    19 69 


M::;iD:iA.irai!:i  for  tii.:  attoricy  CoiTiinAL 

Ao.qiti-jiuion  of  Hartford  Fire   Insurance 
Co'.ip.iny  by   the   iziLcrnaciG;-;ai   lolpplionc 


I  i-C'COGLT.end  that  ve  challonj;',a,    as  a  violation 
ol:  S'~ction   7  of  the  Glaytoii  Act,    the  proposed 
maixc^r  oi  llartarord  Fire   Incurauce  Coinpany   ("iiartford") 
Exi'J  Intomational  Tnlophonn  ar.d  Telcgrr.ph  Corpor- 
ation   ("irr")  ,     Cn  the   bar.ia  of  revenues,   ITX  is 
the   llth  larnnst   ir)uUGi:riai  fij.i-u  ia  the  Unitr-d 
St:itc3.     Uartrord  ic   the;  sliith  iarf.cst  property  end 
Ciiciialuy  iric;i;r.-:ncc  corr.pcvny  j.n  tiho  nation,   and  ranks 
ajaoa;.;  tiie   Lhroe  loadcv.s   in  certain  linos  of 
ciisualty  insurancG. 

T"ne  nor^-er  agrscvu^nt  between  ITT  and  Hartford 
V7as  executed  on  April  3,    1969.      Tlie  curliest 
conci.raS3ation  date  appcarc   tc  be  early  August. 
SonetiLic-  ^co,   hov7ever,    I  tentatively  agreed  to   in- 
foma  the  particf?  of  our  decision  by  Ji,ine  1st;    this 
has  been  postponed  to  Monday,   June  23rd, 

Tiie  IIT-iicirtford  nerj'.er  v/ould  combine  companies 
with  total  consoiidnted  assets  of  apprQxJj^iatoly 
$6  billion.      A?,   suci^,    it  v;ouid  constitute  one  of 
the   lar«;est  n^rgcrs,    if  not   the  larj^cst  one,   over 
con3ULV>Tiated,   and  could  well   trigp^^^'  other  big 
company  acquisitions  of  property  and  liability 
insurance   cOuipanios.      TIio   likely  anticoEoetitiva 
conscquoncos  of   this  r.erj'.cr   include  reciojrocity  and 
or.h:r   lorcciosure   in   5.i'::uranc'j ,    tyinr^  effect 
between   inr.inranco   and  otlvr  px-od'acts,    cntrcnchu^ent 
of  Grinnell  Corporation    in   the   spruikler   industry, 
and   increased  economic   concentration  both   in  and 
of   itself  r.nd  by   tririr^srin^   further  mergers   and   the 
removal  of  a  potential   force  for  deconcentration 
of  var.i.ov.r.  markets. 
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2.3     RICHARD  MoLAEEN  MEWMNDUM,   JUNE  20,    1969 

I 

TliG  COMP/sHIES   Ita'OLVED 


A.      ITT 

ITT,   one  of  the  nation's   larger. t  conf^lomeraccs, 
had   total   1963   sal'is    in  oxceiia  of  V^  billion.      Present 
assets   of  ITT  and   its   fiubsidiurica   are  over  $4   billion. 
On   the  basis  oi   revanui^s,    it   is   the  nation's   11th 
larpjGst  industrial   fina;  on  t?io  basis  of  assets,    it 
ranks   14th.      ITT  cnploys   about  300,000  people  v/crldwide, 
approximately  GO/i  of  v/honi  are   in  the   United  States 
and  Canada. 

Much  or   ITT's  .rrrowth  has   resulted  from  some   50 
mcrf.ers  and  acquisitions  made  since  Janxiary  1,    1960. 
Its   doreestic  operations   include  Continental  Caking 
Coriijany,    the  nation's   larp.est  bakinj^  cojiipany;    Sheraton 
Corporation  of  i\insrica,   one  of   the   two   largest  hotel 
chains;   Levitt  and  Sons,   a  leading  residential  con- 
struction firni;  Avis  Rent-A-Car,    the  second  largest 
car  rentin;^  company;   and  Rayonicr,   Inc.,   a  leading 
producer  of  cheuiical  cellulose.     All  of  these  com- 
panies .v;erc   acquired  by  iTiorp,er  and  at  least   two. 
Continental  Baking  and  Rayonier,   were  among   the   Fortune 
top  500   industrial  corporations  at  the  time  of  their 
acquisition.      IIT  also  controls   several   life   and  health 
insurance  corr^panios   and  a   sraall  property  and  casualty 
insvirer..     ITT  recently  acquired  Canteen  Corporation, 
one  of  the  nation's    tv:o   leading  vending  and   food 
service  companies.      Tliis   acquisition  has  been 
challenged  by  the   Department  ns   a  violation  of 
Section   7.      ITT  has   also   agreed   to  acquire  Grinnell 
Corporation,   a   leading   firm   in   the  manufacture   and 
installation  of  autoniatic   sprinkler   systeiQS,    pov/er 
piping  systeiQS   and  pipe  hangers.      This  proposed  nerger 
is  also  under  investigation  by  the  Antitrust  Division. 
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2.  3     RICHARD  MoLAREN  MEMORANDUM,  J  WE  20,    1969 


B.      Ilnrtford 

Hartford  h'^.ado  a  group  of  10  insuronco  companies 
v.'hoMe   toLTil   .ir.r.cts   as   of  );ccc'ir,bar   13,    1903,    v.-orG 
$1,891,700,000.      Its   prornuira  rccfiptr.    in   1963   totaled 
$968,800,000,   of  :.'iu.ch  over  90'/,  v.-::.'?   ciarived   frcra 
propijrty  and   linbility   inriurar.ce.      On   the  baais   of 
liromiuTHS   received,   Harti'ord  ranks   sixth  among  all 
property  and  liability'   insurance  coir.panies.      It 
r?iilc3   fourth  ai?on<3   those,  conipanics  operating;  under 
the   af^ency  systteT. ,   \'nriting  property  and   liai;ility 
insurance   throu.'3;h  approximately  17,000  independent 
agents   throup;l;out   the  country     1/.     Hartford  is 
particularly  significant  in  certain  lines  of   insur- 
ance,  and  had  the   follo;7ing  shares  of  the  market  in 
1967:      fidelity,    7.0%;   burglary  and  theft,    6.17>; 
inland  marine   (cQ,voring  goods   in  transit),   5,7/',; 
glass,    5.37,;  raiscellaneous   (property  daraage  and 
bodily  injury)    liability,   4.9%;   and  in  the  very  large 
fire  and  e::tended  coverage  market,  4.3%. 


II 

ADVERSE  COl-lPETITIVE  EFFECTS 

A,     Reciprocity  and  Other  Foreclosure 
Effects   in  Insurance 

Reciprocity  and  reciprocity  effect     2/  arc 
examples  of  the  use  of  economic  power  in  one  market 
to  promote  a  firm's  business   in  another  market.     As 
a  result,   competitors   in  the  affected  market  lose 
sales  not  because  of  the  merits  of  their  products 


1/     Some  4,000  to   6,000  other  agents  represent  the 
iTartford  life   insurance  subsidiaries. 

2/     "Reciprocity"  refers   to  a  seller's  practice  of 
utilizing   the  volvtne  or  potential  volijme  of   its 
purchases   to    induce  others   to  buy  its  products  or 
services.      "Reciprocity  effect"  refers   to   the   tendency 
of  a   firm  desiring,   to  r;oll   to   another  company   to 
channel   its  purchases   to   that  company. 
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2.3     RICHARD  McLAREN  MEMOMWUM^   JUNE  20,    1969 


but   becTiusc  of  onother   seller *y   cconorni.c   power 
in   a   ciltLcrcnf:  r.iarkoC.      Ti:e   Sunrcr.io  Caiict. 
roco;M!i.:;c;cl   t-hci   uirairn^sa   ai.d    ilj.cr,-Jli-t;y  oL 
x'ccii-.roc  Lty  r.-jGuii:  Ln.",   xro•:^  m^ry^.rs    m   f .  7 .  C .    v. 
Co-^-iol^cl;— -"-I   ■■ooci.-;   r.T.-r-^rncinp^    3U0   U.i.    5-?,    595: 
^ii.'":c.'.oroc  Q.y~Tn    tiMcirnv   a;;    a   ;-o."i'J.t:  of  i\n  acqui- 
sition vi'jiacc-5    £•?    if    tiie   proi:abiiity  ol   a    loGsening 
of  cOi-^;pr!i;ition   is   ohow-n,"     Sinc«   reciprocity   is  an 
"irrolevanc  and  clicn   factor"   {r,\inra  at   592)  , 
V7hich   imposes   onLry  and   [growth   barriers    to   small 
sinf^lo -product   firins,    it   ic    "one  of   the   congeries  of 
anticompetitive  practice   at  v;hich  the   antitrust   laws 
arc  aimed"   (supra  at  594). 

The  corcpoticive   danger   i3    the  power   to  practice 
reciprocity  whiclj   is   created  by   the  merger.      The 
creation  of  such  power,    regardless  of  whether   it   is 
overtly  cMorcised,   may  have   a  serious   aiiticoiripetitive 
effect.      As   stated   in   ln-it.cd  St.-'L-cr:  v.    In^ersoll-Uand 
Company,    218  F.   Supp.    5jU,    5j2,    aii:iraea  S'l\)  F.    2d 

.    .    .    the  mere   existence  of   this 
purchasing  pov/er  ir.ir;ht  make   its 
conscious   employment  unnecessary; 
the   pos. session  of   the  pov/er   is 
frequently  yufficiont,    as   sophis- 
ticated businessmen  are   quick  to 
see   the  advantares  of  securing   the 
goodvjill  of   the  possessor. 

The   extent  of   the   danger   from  reciprocity  and 
reciprocity  effect   depends  uoon   the  volume   of  a   firra's 
purchases  of  goods   aiid  services.      IlT's    total   annual 
p\jrchase3    from  all   suppliers   ar-e   a  miraimum  of  $550 
railiion.      irr  purchases   annually  $100,000  or  mora   in 
goods  or  services   froai  each  of   some   750   suppliers, 
including   99   of   the   top   200  corporations   on   the 
rnrtitii:^'.--,    500   list.      In   tl-.e  case  of  more    than   100  of 
these   r.upplicrs,    ITT's   purchases  are   $1  million  or 
more   anuuaiiy.      The    industries    from  which   it  purchases 
more    than   a  million  dollars   annvially   include   automo- 
tive,   foods,    steel,   aliuTiinum,    copper,    tires,   chemicals. 
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oil,    olecCrical   and  electronic  equipment,   hor,r3 
fippiiancen,    inaur^fice   and   lu::ibnr,      Apprcxinacaly 
one-thii-d  of   ths  ^\iTic;rlcan   inducj trial  '.voric  force 
Is   empioyc'i   in   Chcco   induntricG  waich  rc!]5-£.-c3f;nt  a 
vnt  niarket   for  the  onle  of  r.roap  lifo,   accident 
and  health,    aud  cariuaity   J.ncurancc. 

All  the   industries  and  all  of  the  suppliers 
from  v;hoir.  I'lT  p'arch.::r>cs  have   substantial  need   for 
property  and   liability   innuranco.      In  addition, 
there   is  need  for  trarlsr.icu'G   coripansation  coverage. 
Property  and  liability  insurance   is  a  largely  un- 
differentiated product,    at   least  v;hen  v;ritten  by 
the   larger  and  bettcr-knovm  companies.     Hartford 
presently  in  one  of  the   largest  and  most  respected 
writers  of  such  inaurancc.     Consequently,    there 
V7ill  be  stroiig  opportunity  for  ITT  suppliers   to 
channel  their  insurance  roqaireinentn   to  Hartford, 
thus  resulting;   in  substantial  reciprocity  effect. 
In  a  rclativniy  unconcen Crated  r.iarket,    such  as 
property  and  liability  inr.urance,    any  introduction 
of  substantial  potential  for  a  leading  firm  to 
benefit  from  reciprocity  and  reciprocity  effect 
will   interfere  V7ith  the   functioning  of  the  Tr.arket 
and  may  result  in  further  mergers   Co  offset  the 
merged  firm's  advantage. 

According  to  numerous   sources  in  the   insurance 
industry,    a  rtajor  new  developnont   is  group  property 
insurance.      Group  plans  offer  insurance  at  fixed 
rates   to  any  member  of  the  group  wao  wants   to   take 
it.      Similar  group  plans  are  coinnion  in  the   life 
insinrance  field,      Tna  most  conmon  group   is   the 
employees  of  a  business.     Hartford,   as  one  of  the 
leading  property  insurance  underxjriters,   no  doubt 
will  be  a  leader  in  the  group  property  insurance 
developacnt  field.      The  potential  for  reciprocity 
effect  v/ith  respect  to  the  employees  of  ITT's 
major  suppliers   in  the  va-iting  of  group  property 
insurance   is  very  substantial.      3/ 


3/     Many  of  ITT's  suppliers  and  their  eraployeos 
cake   substantial  piircii-'ises   of  group   life   a.nd  health 
and  accident   insurance.      Thua,    there  nay  be  oppor- 
tunity for  reciprocity  effect   to  operate    in   this   area. 
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A  second  acpecc   is    the  vortical   foroclosuro 
which  would  rr;Guit   iron  the  ipoxTjCr.      ITT  and   iC3 
EubGidi.'ri.c:3  and  cMployccu   arc   a   subntr^ntiul 
raarkui;    tor  U;irttord   insurancfi.      Xiio    total   domestic 
incuranc:  purchisos  of   ilT   In  196'>  were   $2o  million. 
While    Lbis   is  an   incui;-stimtial  pnrovjutr.r.a  c.t"   total 
ir-rjuranco  purchessa,    it   ia  a  not   i;;:ji.iL)ntantial 
dollar  .ifiKJuni:.      It   j.g  VL=ry   lii'.cily   tli.it  r.iuch  of   this 
insurar.ee   basiiicss  vyill  bs   trails fcrrcd   to  Hartford 
after   tha   acquioition.      Itoroovor,    there  are 
speclalirccd  kinds  of   insurance  where   the  e::tont  of 
potc;ntial   foreclosure  v.-ould  be   significant.      For 
example,   cpx  rental   insurance   is   a  distinct   typo 
of  automobile   insurance.     Avis  now  accounts   for  over 
207»  of  car  rentals,   all  of  which  could  be  insured 
by  Hartford. 

Another  foreclosure  effect  from  the  mcr,^er 
relates   to  Levitt  and  ^Jons.     Levitt  sold  4900  home 
units   in   the  United  S twites  and  another  thousand 
in  Puerto  R.ico   in  1963,    and  projects   sales  of 
11,000  units  annually  within  five  years,     Levitt 
currently  arranr',os   for  the  home  pux-chaser's  hazard 
insurance.     Although  Levitt  does  not  require  Levitt- 
arranjjed  insurance,    it  does  provide   the   insurance 
papers  and  notifies  the  purchaser  of  the  amount  of 
the   insurance  bill.     Under  these  circumstances, 
the  purchaser  is  not  lilcely  to  object  to   the  Levitt- 
arranged   insurance,   as   illustrated  by  the  fact  that 
627»  of  Levitt  home  pur-chasers  accepted  LevitC- 
arranc',ed  insurance   in  1968,     This  amounted  to 
$245,000   in  premiums  from  home  purchasers   in  the 
United  States, 

ITic  combined  market   foreclosure  VJhich  could 
result  throuj^h  reciprocity  and  reciprocity  effect, 
vertical   foreclosure   and  channeling  of   insurance 
purchases   throu'^h   ITT  subrsidiaries ,   condemns   this 
rnerser  as  one   in  violation  of  Section   7.      This 
theory  van  a  basis    for  our  pending   suits   against 
LTV-ji-L  and  i;ortht/cat   Indus  tries -Goodrich  and  ovir 
rccoriTionded  case   against  First  hational  City  Uank- 
Chubb,   and  v;as   the   sole   rationale  of  ITT-Cantecn. 
The   sa.v.e  potential   for  maricot   torcclosure   by  ITT 
exists  hero   as    in  Canteen.      The   sarria   rationale   should 
be  used  with  respect  to  tiaia  acquisition  as  well. 
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Indistinct  document  retyped  by 
House  Judiciary  Comnittee  staff 

B.  Tying  Effect  and  Entrenchment 

In  our  memorandum  of  June  12  on  the  First 
National  City-Chubb  merger,  we  emphasized  the 
possibility  that  the  seller  of  a  scarce  product 
may  secure  advantages  in  selling  other  related 
products  as  a  result  of  what  we  called  "tying 
effect".   Tying  effect  results  when  the  pur- 
chaser of  the  scarce  product  believes  that  he 
could  secure  it,  or  could  secure  it  on  more 
favorable  terms,  if  he  purchased  other  products 
from  the  seller.   Because  the  second,  or  tied 
product,  is  sold  not  entirely  on  its  own 
economic  merits,  tying  arrangements  have  always 
been  treated  strictly  under  the  antitrust  laws. 
For  this  reason,  we  think  the  principle  of 
Consolidated  Foods  (discussed  above)  seems 
equally  applicable  where  market  foreclosure 
is  secured  by  tying  rather  than  reciprocity. 

Tying  has  long  been  recognized  as  "serving 
hardly  any  purpose  beyond  the  suppression  of 
competition,"  Standard  OH  Co.  of  Calif,  v. 
U.S.,  337  U.S.  293,  305-306,  and  as  having  a 
"pernicious  effect  on  competition  and  [a]  lack 
of  any  redeeming  virtue  ..."  Northern  Pacific 
R.  Co.  V.  United  States,  356  U.S.  1,  5-6. 
Therefore,  tying  is  unlawful  "whenever  the  seller 
can  exert  some  power  over  some  buyers  in  the 
market,  even  if  this  power  is  not  complete  over 
them  and  over  all  other  buyers  in  the  market." 
Fortaer  Enterprises,  Inc.  v.  U.S.  Steel  Corp. 
O.T.  1968,  No.  306,  Slip  Opinion,  pp  7-8 
(April  7,  1969). 


Indistinct  document  retyped  by 
House  Judiciary  Committee  staff 
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K,  '*'■■■'.    "^  •-.'{•/-,.>.  „,-.,^  r     ^^^.„,^V;.„.       ,„^ 


jv<;-;:;i;.illl;y   cv'rat:   Che  r'v^ilcr  o;:  n  ::':;'vri-j  r-radrict 

f£.i'<ct'''.     Tvin?  C7!i'<?:t  rc-5:.:lts  v.O-'/ri  v.he  ottr- 
ci^.rser  o£  tivo  ncnrc.^  proiUict  rt^^iifrvr-s  thst  ho. 
ccuid  5-'-cutc  i^..  Of  cnvii/i  ?<?<;ur<?  if;  oa  t-corc 

tra.ri  thft  v?>il<?r.    x^'?c,'?.t.'?o  th'^  secr'nJ,  or  tied 
prf3u"j-:t:,    *M  'd:>l'X  fio;'  rntiv-L'ly  on  its  o^is 

For  t'-.i«  ro^.-icn,  vfi  thin-;  tho  prin-.-iftl.--  i^f 

ia  sccurad  by  tyia^r  rat'-t^r-'  than  riciprrrrtty. 

cor;;>fi;lti<Ki,"     '>^^^'y;  ""^^  A^^.  .^vi-v.?.-:  '  -iM  -l-  "^^ 
"pcrn.iclcit'j  riij'.rt  r»n  cD.':>t-tici;3r>  ?.nj.»    fiii|    i^afk 

^^ 2.*     '»    .;..,.„..:.:.»  v:.'.l:^^..'.»    ^•■-   *■■'••    •'•    -»  ?      ••••■« 

c-cri  c.^^irt  '?CJTr:';~  »r?x?r-r  avr-.r  .ta-ic  b\J7rr-.->  Jn  tho 
r-Krir.t,  cvca  i-  ^IsL^  rJO'.'cr  1.3  n-^t  <r::.c^..7j..-tr>  ovor 

O.T.  1968,  No.  306,  Slip  Opinion,  pp  7-8 
(April  7,  1969). 
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In  FLrcit   Kntionnl  City-Chubb,  the  dnngcr  we 
emphnsLzcd   v/as  tlutt  credit,  particularly  in  times 
c£   ti[',Iit  noncy,  ni;;;ht  ha   n  .souroij  oi'   tyin^',  power. 
Here,  the  risk  in   thnt:  Tnany  typou  of  fire  nn.d 
casualty  In-nrancc  are  scarce  prodv;ct:s  and  iience 
the  r;ou)rcc  of  tho  typo  of  tyiu.'^  effect  emphasized 
above.   In  other  \70rd3,  a  purciiascr  desiring 
scarce  insurance  would,  after  this;  ir.orgcr,  be 
tempted  to  buy  sono  other  product  from  ITT  in 
the  hope  of  obtaining  favorable  trcataienC  la 
procuring  the  insurance. 

This  type  of  tying  effect  seems  particular 
serious  v/hen  it  has  a  tendency  to  entrench  a 
leading  finn.   GrJ.nnell,  \7hich  ITT  proposed  to 
acquire,  is  the  leading  inanu.facturer  and  installer 
of  automatic  fire  protection  sprinkler  systrjns. 
Grinncll's  share  of  the  United  States  narUet  of 
automatic  sprinkler  systems  is  approximately  257. 
or  $60  million  annually.   Its  two  largest  conpet- 
itors  share  approximately  another  25%  of  the 
market,  v/ith  the  remainder  being  occxipicd  by 
several  snail  raanufacturers  of  ouch  equipment 
and  numerous  sraall  installers. 

e 

Even  apart  from  tying  effect,  Grinnell 
might  receive  benefits  tending  to  entrench  it 
in  its  position  as  a  result  of  its  affiliation 
VTith  Hartford.   The  incentive  for  installing  a 
sprinkler  system  is  to  secure  more  favorable 
insurance  rates,   I'his  factor  is  often  pointed 
out  by  the  insurance  agent;  and  Hartford  agents 
v7ould  be  in  a  unique  position  to  coi^mend 
Grinnell 's  sprinklers.   Since  all  sprinkler 
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sy;3tcms   arc  bnoically   the.  same,    4/   tyin^   effect, 
or  even  n;'^,cnto   r;cconr?.ond:'.(:ion,    ciro   lj.!;cly   to   hnvc 
Gorac;  effect   ia   incrcani.u'!;  CL-innoil's   calcs    for 
non-cconcniic   reasons.      TLie   resiut   in   ei^-har  event, 
ir,   th?t  Gririneil   alx-cacy   the:  c!om:Ln.':nt   flrra  in 
the   c.pvic:\:.lL::c  morket,   \;ould  be   .fiirtbc-r   entrenched 
in  that  position. 


4/     All  autonntic   sprinkler  systems  are  either 
Undennritcrs'    Laboratory  or  rating  bureau  approved 
in  order  for  the  insured  to  obtain  reduced  rates. 
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C.      Incrcasad  Concentration  and  liliraination 

oi:   Inclnpendonr-   i'.-'-cCoin   i.n   t'lo   ■A-.r!'.''!  t 

Aa   dic<:usr,od   in  piiroatcr   dnt.-iil.   in   th^  hT\'-JfA. 
and  "ort!'/.."^.;!:   I iv '■  i^r J-' •  ■.•. -' 'oo ''_£J-'£J3  r..-^..-oranda ,    'a.e 
present:  cuj;-.io;ii_' JaL.:  i:K-,:;vii    :  ..jVLur/jnt  lias   rjUbntantially 
contributed   to   tlie   ricin;;   lovoi  of  concentration,  in 
thci  ccono:.;/.      As   a  raf,i:lt  of   thlrj   trend,   r^any   large 
firras  which  arc   subijtantial  co'jnpofcir.ors   iii  concen- 
trated m.arhacs  have   been  acquirod  ]:y  other   siir-.ilar 
cntitios.      The  effect  hao   been  to  placo  a  steadily 
incrc.u3iug  parccntaga  of    the  nation's   industrial 
wealth   in   tae  hands  of  a   f^w  giant  companies.      Tiie 
portion  of  the  total  assets  of  the  nation's  manu- 
facturing corporations  held  by  tha   200  largest  firms 
has   increased  from  43.r7o   in  1948   to  54.2/!.  in  19 GO 
and  58.7%  in  198/. 

The  disappearance  of  nr.ny  large  firms  has 
substantially  i-ouuced  the  nuiubcr  of  potential  sources 
of  entry  itito  concentrated  narkets.      In  addition, 
the  merger  moveaient,  v;hich  is  causing  an  i.ncreasing 
number  of  leading   firms    in  concentrated  industries 
to  become  affiliated  v;ith  leading   firms   in  other 
concentrated  industries,    is  entrenching  those 
leadij?.g  firas  and  raial'ng  barriers   to  entry.      It  is 
thus  naking  doconcentration  of   those  industries   less 
and  less   likely.      The  overall  result  is   that  leading 
firms  are  becoraing  even  inore  entrenched  and  barriers 
to  entry  are  rising,     5 / 


5  /     Tlie   insurance  jaidustry  is  already  becoming 
more  concentrated  tiirough  a   series  of  horizontal  and 
conglouiorate  raorgers.      In   1963  alone,    there  were 
over  200  mergers   involving  insurance  companies. 


10 
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This  r.Kirf.er  of.  a   $4  billion    Lndustrial  cor- 
porati.oa   a;!d  a   yi   bllli.on    inci.iriinc<:>   coi.ii^any   would 
be  ono  oi   Liia   l.'iL-j,o;5L  iucrgcx-s,    li:  uot    r.aa   lar.'josl: 
ono,    in  hly'cory.      A.",   such,    it   is   a  ieadiny  c:cair.olQ 
oZ   the    Uyi''-  oi  coii.',J03erai:c  i.i;jr;>-r  v/iiich   increases 
conciint/ruLion,   rv.'Uuc'.;o    J.iui:::i>.;uu-.:ai:   iJOCiiibiilLias 
for  dacor.cuaUr.'iLioii.,    ■:  n.'i   co'ild   :.rl;"-.:7ir    j-'urLhor 
r.cqi'ir;il:io-)G   Oj.    iv;j;.iJL"auco    fir.i;s    by  i-.;anuiac firing 
con^lo:iiL;rv:LC'.i; .      ia  addition,    it  :rc:v.ovos   ii.'.rti.'ord 
as   a  potential   i'orco   .'.or  deconcciitrauion   throvi}j;a 
tndtipendont  entry   iiito  nu:i-aro'.is  nanuiac Curing  and 
conauEier  scrvica   induti tries. 

Tnat  Hartford   i,g   a  potential   source  ol:   do- 
concontration   in  othar   inuustri':3   secija  clcai", 
Hart.rovd  has  a  surplus  of  approxir.iateiy  $4C0  million 
abovf?  th-3  amount  neccb.sary  to  support   its  prasGnt 
insurance  \%T:itinss.      In   late   19613,   Hartford  em- 
barkcd  upon  an  active   pro.^ram  to   study  poasible 
acquisitions.      It  appointr.d  a  spGcinl  acquisitions 
couiiritte^'i  oi   its   Doard;   and   this  coaunittoe   reported 
on  October  ?.2,   19^)3,    tliat 

.    .    .   v;e   should  be   looking  at  such 
busincfiGcs   as  nanufacturers  or 
consun^er   r-ervice  orf,anir;ations . 
Tne  afcer-tax  rate   ror  banks   is 
not  the   full  corporate   ta:i  rate 
(it   is   about  •':U7.).      Ilutiial   funds 
are  f^enerally  not  profitable 
enough   to   interest  us    initially 
because   the  only  v/ay   to  reali;'.e 
their  complete  profitability   is    to 
have  other   interests   in  the   security 
business.      Life   insurance  companies 
do  not  fit   the   tax  qualification. 

The  coTftmittee   actively  considered  numerous 
possibilities    for  acquisition   —   including   the  Dow 
Cheraical  Company,    Indian  Head,    Inc.,   E;:ihart  llanu- 
facturing  Company,    and  ^covill  Manufacturing  Company. 
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All  ol;   thoGC  companien   avn  on   tho   FortiTie   500   list 
(and  each,    incidentally,   nanaiacturca   ;'.L   least   some 
products  which  ovoriap  with  proo'acts   prosp.ntly 
manui'ar. tnrcd  by  ITT).      Tiiia   indr^poiidcnt  acquisition 
pror.v-'am  la j  tod   less   tlian   si:c  monthn,    and  cciac    to  a 
halt:  \;hon  Hax-tjTovd  arrc.nl   to  niLTi'c  with   IIT.      It   is 
nonotheioc^   i;ah3tanti.>l    iitdicatlcu   tiiat  Hartford 
has  both   tho  incentive   ;".nd  tho  ability  to  divjirsify 
and  enter  conccntr.-.tod  narkcts.      TIiuc,    this   acqui- 
sition,   like    that  of  Jones  6  Laitghliri  Stool,   v;ould 
romovo   one  of   tho   relativoiy   i'ev;  cotr.panics  v/ith 
sufficient  resources   to  bacoino  a  significant  factor 
in  nuniorous  areas  of  the  cconoiny,      it  would  thus 
foreclose  opportunities    for  deconcentration  and 
decrease   the  possibility  of  now  entry  v/hether  de 
novo  or  by  acquisition  of  smaller  firms   in  a  market, 

CONCLUSION 

In  terms  of  assets   involved,    this  Eerier  is 
approximately  t^'jico  as   lar?;e  as   the  LlV-JiL  merger. 
In  terras  of  the  new  ir;arket  opened  up  to  ITT,    it   is 
of  substantially  greater  significance  than  eitlior 
the  Canteen  or  Grinnell  acquisitions.      In  terms 
of   the  extent  of  reciprocity  effect,    this  acquisi- 
tion is  no  different   tuan  ITT-Cnnteon.      In  terms  of 
tlic  extent  of  tyix->.g  effect,    th3.3  acquisition   is 
similar  to  that   in  First  National  City  Bank-Chubb. 
These  factors,   coupled  with  the  steadily  increasing 
number  and  size  of  mergers   in  recent  years,   arc  all 
relevant  to   the  purpose  of  Section  7.     As   the 
Supi-ome  Court  noted  in  Gro'-Tn  ^''^O'^  Corrinany  v.  United 
States,    370  U.S.    294,   317,   ijcotion   /   is  '"'   ...   a 
keystone   in  the  erection  of  a  barrier  to  what 
Congress  saw  was   the  rising  tide  of  economic  con- 
centration." 
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Tha  iTier,';nr  between  ITT  oncl  Hartford  creates 
su'citanLlal   throatc   tci   cOi-ripotifci.on   in   the   arcaa 
oa;:iir..-jfl   r:Lovc.      Tno   bnr.ic   d:i:T<',er3    uivoived    in 
this    "equi.'ii^z-'oa  <'criv^-    irosa   tho  opporc'.init5.cs 
crcaCicil  lor  re;  L:)rociL;/    rnd  ol:hc;r  r;r.rl::;c   forc-cioGuro, 
Ifor   tyi.n,";  eliczi: ,   './aicU   ir.   iif'j'.rafjatnd  by    tiic 
potontir.J.  re  la  Lion. -hip   bor.vGcn  Ura-tford  and  Grinncll, 
and   tiic:    incrcayui  concontration  rcstilting   from  a 
$6  billion  morf^cr  arid   the  rcaoval  of  ilartlord  as  a 
potQnti.'ii   force   for  dsconcentr.Ttion   in  various 
industriiis. 

For   the  reaconr.   indicatod,    I  rccoram-ind   that 
\:c  oppono   tliG  narger  of  ITT  awd  Hartford. 


RiciL'iED  w.  McLaren 

Assistant  Attomay  General 
Antitrust  Division 


,^:^/ 
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'tr  Arror^Mi**-  t.i  nt  -•'w 

3.11a. '.liiniiUui 


^^c:MOlLA.NDL^■I  for  the  deputy  attormey  general 


Re:  Proposed  Complaint  to  Enjoin  Acquisition  of 
Grinnell  Corporation  By  International  Tele- 
phone  and  Telegraph  Corporation 

Attached  herewith  for  your  approval  and  signature 
is  a  civil  complaint  seeking  a  preliminary  and  a  perma- 
nent injunction  against  the  proposed  acquisition  of 
Grinnell  Corporation  (Grinnell)  by  International  Telephone 
and  Telegraph  Corporation  (ITT).  We  expect  that  the 
merger  v;ill  oe  consummated  on  or  shortly  after  August  5, 
1969. 

The  complaint  alleges  that  the  acquisition  vzill 
violate  Section  7  of  the  Clayton  Act  in  that  it  may 
substantially  lessen  competition  i.n  the  manufacture  and 
installation  of  automatic  sprinkler  systems,  the  manufac- 
ture of  pipe  hangers  and  pov7er  pipe  hangers,  and  the 
fabrication  and  installation  of  pov7er  piping  systems.   The 
primary  anticompetitive  effect  resulting  from  this  acqui- 
sition is  entrenchment  of  Grinnell,  a  leading  firm  in 
several  concentrated  industries,  through  its  acquisition 
by  ITT,  a  very  large  firm.   Grinnell  is  the  dominant 
company  in  each  of  several  industries  and  its  competitors 
are,  for  the  most  part,  relatively  small  firms.   ITT  is 
a  major  source  of  purchasing  pov.'er,  which  V7ill  provide 
the  opportunity  for  reciprocity  and  other  market  fore- 
closure benefitting  Grinnell.   In  addition,  the  potential 
relationship  betv;een  Grinnell  and  Hartford  Fire,  a  leading 
fire  insurance  company  which  ITT  also  plans  to  acquire, 
VJould  enable  ITT,  through  Hartford,  to  promote  and  in- 
crease Grinnell 's  sales  of  automatic  sprinkler  systems. 
Finally,  this  acquisition  may  trigger  other  mergers  by 
competitors  of  Grinnell  and  further  the  current  trend 
of  acquisitions  of  dominant  firms  in  concentrated  markets 
by  large  companies. 
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TliE   COMPANIES    IIWOLVED 

A.       ITT 

ITT,  one  of  Che  nation's  largest  conglomerates, 
nov7  ranks  among  the  eleven  largest  industrial  concerns 
in  the  United  States  on  the  basis  of  revenues,  and  14th 
in  terms  of  assets.   In  the  period  1955  through  196S,  its 
total  sales  increased  from  $502,760,050  to  $4,066,502,000 
and  its  assets  grew  from  $687,451,677  to  $4,022,400,000. 
In  a  recent  statement,  ITT ' s  president  projected  1969 
sales  of  more  than  $5,000,000,000. 

Much  of  ITT's  recent  growth  has  resulted  from  more 
than  50  mergers  and  acquisitions  v/hich  it  made  during 
the  period  1961  through  1968.   Its  domestic  operations 
include  Continental  Baking  Company,  the  nation's  largest 
baking  company;  Sheraton  Corporation  of  America,  one  of 
the  tv7o  largest  hotel  chains;  Levitt  and  Sons,  a  leading 
residential  construction  firm;  Avis  Rent-A-Car,  the  second 
largest  car  renting  company;  and  Rayonier,  Inc.,  a  leading 
producer  of  chemical  cellulose.  All  of  these  companies 
were  acquired  by  merger,  and  at  least  two,  Continental 
Baking  and  Rayonier,  were  among  the  Fortune  top  500  in- 
dustrial corporations  at  the  time  of  their  acquisition. 
ITT  recently  acquired  Canteen  Corporation,  one  of  the 
nation's  two  leading  vending  and  food  service  companies. 
This  acquisition  has  been  challenged  by  the  Department 
as  a  violation  of  Section  7. 

ITT  has  also  entered  into  an  agreement  of  merger 
with  the  Hartford  Fire  Insurance  Company.   Hartford's 
consolidated  assets  at  1968  year-end  were  $1,891,684,021 
and  it  ranked  third  in  fire  and  extended  coverage  insurance. 
In  response  to  a  request  from  the  parties,  we  have  informed 
counsel  for  ITT  and  Hartford  that  we  v/ill  oppose  the  merger; 
they  have  indicated  that  they  intend  nevertheless  to  proceed. 
Earliest  consummation  v/ovild  appear  to  be  August  or  early 
September, 


(121) 


2.4     EICBARD  McLAREN  MEMOFANDUM,  JULY  25^    1969 

B.    Grinnell 

Grinncll  ranks  number  268  on  the  1968  Fortune  list 
of  the  500  largest  industrial  corporations  in  the  United 
States.   It  had  1968  sales  of  $341,282,906  and  assets  of 
$184,453,229.   Grinnell  is  the  largest  manufacturer  and 
installer  of  automatic  sprinkler  systecis  in  the  United 
States,  v.'ith  sales  of  approximately  $67,100,000  or  25y, 
of  the  total  market.   It  is  the  largest  manufacturer  of 
pipe  hangers  in  the  United  States,  having  total  1966 
sales  of  $13,348,000  or  approximately  507.  of  the  market. 
Its  1968  sales  of  pov/er  pipe  hangers,  a  specialized  type 
of  pipe  hanger  used  in  pov/er  piping  systems,  approximated 
$6,000,000  or  457.  of  the  industry  total.   Grinnell  is 
also  believed  to  be  the  largest  factor  in  the  power 
piping  industry  with  1968  sales  of  $28,380,000. 

THE  TRADE  P^D   CGin-lERCE  INVOU^D 

A.  Automatic  Sprinkler  Systems 

Automatic  sprinkler  systems  consist  basically  of 
pipe  and  sprinkler  devices .   The  sprinkler  devices 
represent  approximately  87o  of  the  total  installed  cost 
of  the  system.   The  automatic  sprinkler  industry  consists 
of  both  manufacturers  of  sprinkler  devices  and  of  in- 
stallers, or  so-called  sprinkler  contractors.   The 
manufacturing  of  sprinkler  devices  is  highly  concentrated, 
V7ith  four  companies  accounting  for  approximately  70%  of 
the  total.   Grinnell  is  one  of  the  few  manufacturers  which 
installs  its  o^m  systems  rather  than  using  independent 
contractors.   It  is  the  largest  factor  in  the  industry 
with  total  domestic  revenues  in  1968  from  the  manufacture 
and  installation  of  sprinkler  systems  of  $67  million.   It 
is  believed  that  this  represents  approximately  257o  of 
the  industry  total. 

The  entire  sprinkler  industry  is  dependent  upon  the 
insurance  business,  since  insurance  companies  offer 
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substantially  reduced  fire  insurance  premium  rates  if 
a  sprinkler  system  is  installed.   Often  the  insurance 
agent  calls  this  fact  to  the  customer's  attention  and 
recommends  the  installation  of  a  system.  All  sprinkler 
devices  must  be  inspected  and  approved  by  the  Under^^rriters ' 
Laboratories  or  the  Factory  Mutual  Association  in  order 
to  qualify  for  reduced  insurance  rates.   Such  testing 
results  in  uniform  standards  of  performance  and  thus  all 
sprinkler  systems  are  basically  the  same.   Traditionally,  .. 
there  has  been  no  direct  relationship  between  insurance 
companies  and  sprinkler  companies,  but,  in  October  1968, 
the  Insurance  Company  of  North  America  (INA)  purchased 
the  Star  Sprinkler  Company,  one  of  the  larger  manufacturers, 
As  noted  above,  ITT  proposes  to  acquire  the  Hartford  Fire 
Insurance  Company  ^as  well  as  Grinnell. 

B.   Pipe  Hangers 

Pipe  hangers  are  devices  for  supporting  piping. 
There  are  hundreds  of  different  types  of  hangers,  depend- 
ing on  the  size  and  weight  of  the  pipe  to  be  suspended 
and  the  material  from  which  the  support  is  to  hang. 
Hangers  vary  from  single  U-shaped  pieces  of  wire  to  com- 
plex suspension  systems  for  power  piping.  Total  sales 
of  pipe  hangers,  including  power  pipe  hangers,  in  1966 
were  $26  million.  Grinnell  is  the  largest  of  the  nation's 
twelve  pipe  hanger  manufacturers  and  had  sales  in  1966  of 
approximately  $13  million  or  507.  of  the  market. 

C»  Power  Pipe  Hangers 

Power  pipe  hangers  are  specialized  variable  spring 
or  constant  support  hangers  used  in  power  piping  systems. 
These  hangers  have  a  spring  mechanism  v;hich  moves  when 
the  pipe  to  vjhich  it  is  attached  expands  due  to  pressure 
or  temperature.   Such  hangers  sell  for  as  much  as  $2,500 
each.  There  are  only  four  manufacturers  of  power  pipe 
hangers.   Total  1968  sales  are  estimated  at  $13  million, 
of  V7hich  Grinnell  had  $5,970,000,  or  approximately  45% 
of  the  total. 
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D.   Power  Piping  Systems 

Pov7Gr  pipinj/,  systems  arc  installed  in  utility  pov7er 
generating  plants  and  segments  of  the  process  industries, 
primarily  chemical  and  paper.   Metallurgical  stability 
and  resistance  to  expansion  and  other  structural  changes 
are  the  principal  requirements  of  such  systems.  Only 
three  companies,  including  Grinnell,  manufacture  power 
pipe  hangers,  prefabricate  the  piping,  and  install  the 
complete  system.   Several  other  companies  do  fabrication 
and  installation.   Grinnell  had  total  power  piping  sales 
of  $52  million  in  1967  and  $28  million  in  1968.  While 
total  industry  revenues  are  unavailable,  Grinnell  is 
believed  to  be  the  largest  factor  in  the  industry. 

ADVERSE  COMPETITIVE  EFFECTS 

A.   Entrenchment  of  Grinnell  Through  Reciprocity 
and  Other  Foreclosure 

Each  of  the  markets  in  which  Grinnell  is  important 
is  dominated  by  relatively  few  firms,  V7ith  the  top  three 
companies  accounting  for  over  507o  of  the  total  industry 
sales.  Grinnell  is  already  the  largest  company  in  each 
of  these  markets  and  the  resultant  combination  with  ITT 
VT^ill  create  an  extremely  wide  disparity  in  size  and  market 
pov/er  betv/een  it  and  the  largest  remaining  firm  in  each 
of  these  fields. 

As  with  the  acquisition  of  Canteen,  ITT's  vast  purchas- 
ing poxv'er  throughout  the  economy  will  enable  Grinnell, 
already  a  dominant  firm  in  several  concentrated  markets, 
to  benefit  from  reciprocity  and  reciprocity  effect  1/   thus 


1/   "Reciprocity"  refers  to  a  seller's  practice  of  utilizing 
the  volume  or  potential  volume  of  its  purchases  to  induce 
others  to  buy  its  products  or  services.   "Reciprocity  effect" 
refers  to  the  tendency  of  a  firm  desiring  to  sell  to  another 
company  to  channel  its  purchases  to  that  company. 
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further  entronching  its  position  and  increasing  barriers 
to  entry  in  these  markets.   The  Supreme  Court  recognized 
the  illegality  of  reciprocity  resulting  from  mergers  in 
F . T . C .  V.  Consolidated  Foods  Corporation,  380  U.S.  592, 
595:   "Reciprocity  in  trading  as  a  result  of  an  acquisition 
violates  §  7  if  the  probability  of  a  lessening  of  compe- 
tition is  shovm.''   Since  reciprocity  is  an  "irrelevant 
and  alien  factor"  v;hich  imposes  entry  and  growth  barriers 
to  small  single-product  firms,  it  is  "one  of  the  congeries 
of  anticom-petitive  practice  at  v/hich  the  antitrust  lav;s 
are  aimed"  (Consolidated  Foods,  supra,  380  U.S.  at  594). 

The  creation  of  such  power,  regardless  of  v/hether 
it  is  overtly  exercised,  may  have  a  serious  anticompeti- 
tive effect.  As  ^tated  in  United  States  v.  Ingersoll-Rand 
Company ,  218  F.  Supp.  530,  532,  affirmed  320  F.2d  509: 

.  .  .  the  mere  existence  of  this  purchasing 
pov/er  might  make  its  conscious  employment 
unnecessary;  the  possession  of  the  power  is 
frequently  sufficient,  as  sophisticated 
businessmen  are  quick  to  see  the  advantages 
of  securing  the  goodv7ill  of  the  possessor. 

.  The  extent  of  the  danger  from  reciprocity  and 
reciprocity  effect  depends  upon  the  volume  of  a  firm's 
purchases  of  goods  and  services.   ITT's  total  annual  pur- 
chases from  all  suppliers  are  a  minimum  of  $550  million. 
ITT  purchases  annually  $100,000  or  more  in  goods  or  ser- 
vices from  each  of  some  750  suppliers,  including  99  of  the 
top  200  corporations  on  the  Fortune  500  list.   In  the 
case  of  more  than  100  of  these  suppliers,  ITT's  purchases 
are  $1  million  or  more  annually.   The  industries  from 
which  it  purchases  more  than  a  million  dollars  annually 
include  automotive,  foods,  steel,  aluminum,  copper,  tires, 
chemicals,  oil,  electrical  and  electronic  equipment,  home 
appliances,  and  lumber.   These  industries  account  for  about 
one-third  of  the  total  United  States  expenditures  for  nev; 
plants  and  equipment,  the  very  plants  which  offer  the  major 
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market  for  sprinkler  systems  and  pipe  hangers.   ITT ' s 
substantial  purchases  from  the  industries  erectinj^  these 
new  plants  v;iil  increase  Grinncll's  ability  to  receive 
the  sprinkler  and  pipe  hanger  business  of  these  plants.  2^/ 

In  addition  to  foreclosure  arising  from  reciprocity, 
the  requirements  for  these  products  of  ITT's  ovm  industrial 
and  commercial  construction  vrill  be  foreclosed  to  competi- 
tors of  Grinnell  as  a  result  of  this  acquisition.   This 
vertical  foreclosure  will  further  contribute  to  the  en- 
trenchment of  Grinnell  as  a  result  of  its  acquisition  by  ITT. 

The  greatest  danger  from  reciprocity  effect  is  in  the 
automatic  sprinkler  system  market.   Hov.'ever ,  since  pipe 
hangers  are  used  in  conjunction  with  sprinkler  systems, 
any  entrenchment  in  that  market  will  also  entrench  Grinnell 's 
position  in  pipe  hangers.   With  respect  to  povxer  piping 
systems,  reciprocity  effect  may  be  less,  especially  in 
utility  power  generating  plant  construction.   Nonetheless, 
this  is  a  concentrated  industry  in  v:hich  any  entrenchment 
of  a  leading  firm  through  its  acquisition  by  a  large 
diversified  company  creates  serious  competitive  dangers. 


2 1   Most  automatic  sprinkler  work  is  done  on  a  job-by- job 
Fasis  v/ith  the  general  contractor,  rather  than  with  the 
o\'mer  of  the  building  under  construction.   Hov:ever ,  Grinnell 
presently  has  a  number  of  blanket  contracts  with  major  in- 
dustrial firms  V7hereby  Grinnell  docs  all  of  the  sprinkler 
work  for  these  companies'  plants  v;herever  located.   The 
reciprocity  power  of  ITT  could  result  in  an  increase  in 
the  number  of  such  blanket  contracts,  thereby  foreclosing 
other  sprinkler  installers  from  a  significant  portion  of 
the  market. 
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B.   Use  of  ITT's  Insurance  Capabilities  to 
Promote  Grinnell's  Sales 

As  noted  above,  ITT  has  entered  into  an  agreement 
of  merger  with  the  Hartford  Fire  Insurance  Company,  one 
of  the  nation's  leading  fire  and  casualty  insurers.   The 
combination  of  Grinnell  and  Hartford  would  enable  ITT  to 
utilize  its  insurance  business  to  promote  and  increase 
the  sale  and  installation  of  automatic  sprinkler  systems. 
3^/  This  ability  is  another  means  by  which  this  merger 
may  further  entreuch  Grinnell's  already  dominant  position 
in  this  market. 

Since  all  sprinkler  systems  are  basically  the  same, 
the  customer  has  little  reason,  other  than  price,  to 
prefer  one  system  over  another.   Indeed,  "it  is  common  for 
insurance  agents  and  sprinkler  salesmen  to  work  together 
in  contacting  prospective  customers.  At  the  very  least, 
Hartford  agents  V7ill  be  in  a  unique  position  to  recommend 
Grinnell  sprinkler  systems  and  to  give  leads  to  Grinnell 
salesmen.   In  addition,  purchasers  desiring  types  of  fire 


Zl   Since  the  parties  to  the  ITT-Hartford  merger  have  stated 
that  th(!y  intend  to  proceed,  we  have  to  assume  for  present 
purposes  that  the  merger  v;ill  be  consummated.   In  any  event, 
the  acquisition  of  Grinnell,  totally  apart  from  any  insur- 
ance relationship,  is  at  least  as  anticompetitive  as  the 
Canteen  acquisition. 


(127) 


2,4     RICRAED  MoLAREN  MEMORANDUM,   JULY  25,    1969 


and  casualty  insurance  v;hich  may  be  relatively  unprofitable 
and  therefore  hard  to  obtain  may  have  an  incentive  to  buy 
Grinncll  systems  in  the  hopes  of  obtaining  the  desired 
insurance.   (This  type  of  tying  effect  is  similar  to  the 
danger  presented  by  the  recently  abandoned  First  National 
City  Bank  -  Chubb  merger.)   The  consequence  of  all  of  these 
forces  is  that  Grinnell ,  already  the  dorainant  firm  in  the 
sprinkler  market,  would  be  further  entrenched  in  that 
position. 

C.   Triggering  of  Other  Mergers 

This  acquisition  could  have  a  serious  impact  on  the 
structure  of  the  several  industries  involved.   ITT  is 
many  times  larger  than  any  of  the  companies  v/ith  v;hich 
Grinnell  competes.   It  seems  inevitable  that  this  acqui- 
sition will  tend  to  trigger  other  mergers  by  competitors 
of  Grinnell  seeking  to  protect  themselves  from  the  impact 
of  this  acquisition  or  to  obtain  similar  competitive  ad- 
vantages.  This  is  especially  true  if  the  iiartford-Grinnell 
relationship  is  established.   In  fact,  some  of  the  com- 
petitors of  Grinnell  have  already  indicated  that  such  a 
combination  could  drastically  alter  their  operations  and 
force  them  to  sell  out  to  other  insurance  companies.   This 
trend  had  already  begun  with  the  INA-Star  Sprinkler  m.erger. 

Finally,  this  acquisition  will  further  the  current 
trend  of  acquisitions  of  dominant  firmr  in  concentrated 
markets  by  very  large  companies.   This  trend  has  sub- 
stantially contributed  to  the  rising  level  of  concentra- 
tion in  the  economy.   The  effect  has  been  to  place  a 
steadily  increasing  percentage  of  the  nation's  industrial 
wealth  in  the  hands  of  a  fev;  giant  companies.   This  trend 
also  increases  actual  and  potential  customer  supplier  re- 
lationships an^ong  leading  firms  in  concentrated  markets, 
thus  diminishing  the  vigor  of  competition. 
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VENUE 

We  propose  to  file  separate  cases  against  the  Grinnell 
and  Hartford  acquisitions,  but  in  the  same  jurisdiction, 
in  the  expectation  that  the  cases  can  be  consolidated 
for  trial. 

CONCLUSION 

For  the  reasons  indicated,  I  recommend  that  the 
attached  complaint  be  approved. 


RICHARD  W.  McIAREN 

Assistant  Attorney  General 

Antitrust  Division 


Approved : 


ate;  7A^/^ f 


Date 
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3.      During  1969,  1970  and  1971,  Harold  S.  Geneen,  President  of  ITT, 
met  on  numerous  occasions  with  White  House  staff  members ,  other  Admin- 
istration officials  and  members  of  both  houses  of  Congress  to  discuss 
various  matters,  including  international  monetary  policy,  the  Office  of 
Foreign  Direct  Investment  policy,  antitrust  policy,  balance  of  pa3nnents, 
revenue  sharing  and  expropriation  by  foreign  governments.   During  the 
sumner  of  1969  Geneen  sought  a  personal  meeting  with  the  President  to 
discuss  the  ITT  antitrust  cases.  His  request  was  denied  because  the 
President's  advisers  thought  that  such  a  meeting  was  inappropriate. 
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776 

Senator  Kennedy.  I  think,  if  the  Senator  will  yield  just  on  that 
point,  I  think  you  indicated  on  your  list  that  you  called  Mr.  Flanigan; 
didn't  you? 

Mr.  Geneex.  Yes.  We  submitted  a  list  this  morning,  Senator, 
covering  all  the  people  that  were  covered  in  that  release  and  the 
subject  matters.  I  think  the  preliminary  list  you  had  earlier  did  not. 

Senator  Kennedy.  I  thinJs  on  the  list  that  was  pro^nded,  it  indi- 
cated in  your  release,  that  in  February  1971,  you  talked  mth  Mr. 
Flanigan? 

Mr.  Gexeen.  That  is  correct. 

Senator  Kennedy.  That  was  the  last  question  of  the  Senator. 

Senator  Hruska.  That  was  not  the  last  question. 

Senator  Kennedy.  That  was  the  last  question  of  Senator  Er\'in. 

Mr.  Geneen.  Let  me  see  if  I  can  correct  it. 

There  was  a  group  meeting  and  there  were  about  25  people  there, 
not  on  the  subject  of  antitrust.  It  was  a  luncheon.  It  was  on  the  sub- 
ject, originally,  on  the  subject  of  revenue  sharing  and  reorganization 
of  Government  and  a  presentation  to  a  number  of  business  people. 
It  was  followed  by  a  lunch,  and  we  sat  in  the  lunch,  and  in  the  lunch 
■we  were  talking  generally,  speaking  about  business  and  Government 
regulations  in  general.  Now,  I  included  it  because  it  gets  in  this 
general  area,  but  I  think  any  discussion  per  se  of  antitrust  probably 
A\dth  the  two  or  three  comments 

Senator  Cook.  Would  the  Senator  from  North  Carolina  yield? 

Senator  Ervin.  Yes. 

Senator  Cook.  I  think  what  the  Senator  has  in  mind  was  the 
testimony  of  Mr.  Rohatyn,  a  director  of  the  company,  who  attended 
two  meetings,  one  in  the  morning  and  one  in  the  afternoon  at  the 
Attorney  General's  office  relative  to  his  position  as  chairman  of  the 
committee  of  the  New  York  Stock  Exchange,  where  Mr.  Peter 
Flanigan  was  in  attendance  and  also  the  president  of  the  New  York 
Stock  Exchange,  the  president  of  the  American  Stock  Exchan|e.  It 
was  also  in  regard  to  Mr.  Ross  Perot  and  the  Du  Pont  brokerage  firm. 

Senator  Ervin.  I  want  to  thank  the  Senator  from  Kentucky  for 
straightening  me  out  on  that.  I  have  not  been  able  to  attend  all  the 
hearings  and  I  have  read  some  newspaper  accounts  and  I  am  confused 
perhaps.  I  take  it,  Mr.  Geneen,  that  you  are  testifying  that  never,  at 
any  time,  on  any  occasion,  under  any  circumstances,  did  you  ever  talk 
to  Mr.  Flanigan  about  antitrust  laws  or  about  these  antitrust  suits? 

Mr.  Geneen.  I  don't  recall  any.  I  remember  the  luncheon;  that 
is  what  I  was  speaking  of. 

Senator  Ervin.  That  is  aU. 

The  Chairman.  Hugh? 
^^^enator  Scott.  No  questions;  reserved. 

^^Senator  Kennedy.  I  planned  to  go  into  some  other  areas  but  in 
I  your  release,  page  2  of  the  March  13  release,  it  says,  "According  to  the 
spokesman,  Mr.  Geneen  also  registered  his  views  on  the  Administra- 
tion's policy" — I  imagine  that  is  antitrust  policy — "wdtli  White  House 
staff  members  Dr.  Arthur  Burns,  Charles  Colson,  John  Ehrlichinan 
and  Peter  Flanigan.  .  .  ."  That  is  uhat  I  understood  Senator  Er\-in 
asked  you. 

(The  ITT  press  release  referred  to  follows.) 
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Inteu\atio\",\.l  Telephone  &  Telegraph  Corp., 

Washington,  D.C.,  March  13,  1972. 

ITT  Details  Meetings  With  Government  Officials 

New  York,  March  13 — In  response  to  questions  conceroiag  meetings  between 
high  ranking  government  Administration  officials  and  Mr.  Harold  S.  Geneen, 
chairman  and  president  of  International  Telephone  and  Telegraph  Corporation, 
a  spokesman  for  ITT  today  stated  that  in  the  three  years  since  the  new  policj' 
of  the  Antitrust  Division  has  been  followed,  Mr.  Geneen  has  talked  to  many 
members  of  Congress,  the  Government,  the  pubUc,  the  Bar,  shareholders  and 
others  on  what  he  felt  was  the  serious  impact  of  this  policy  on  the  national  interest, 
as  well  as  on  all  of  American  industry. 

The  spokesman  said  that  Mr.  Geneen  felt  that  changes  in  antitrust  law  should 
be  made  in  Congress  where  hearings  on  all  aspects  of  the  national  interest  could 
be  held  before  new  legislation  was  enacted. 

The  spokesman  continued,  "Mr.  Geneen's  right  to  place  his  views  before  any 
an  all  members  of  the  government  involved  in  national  policy  is  a  constitutional 
right  of  all  American  citizens.  It  is  the  duty  of  any  businessman  or  citizen  to 
express  his  views  when  he  feels  he  has  a  wrong  that  needs  redress." 

"Constitutional  rights  of  businessmen,"  the  spokesman  said,  "are  entitled  to 
as  much  respect  and  protection  as  the  First  Amendment  rights  are  to  a  free  press." 

The  spokesman  said  that  Mr.  Geneen's  range  of  contacts  included  former 
Attorney  General  John  N.  Mitchell  and  Senators  Philip  A.  Hart  and  Vance 
Hartke,  as  well  as  Chairman  Emanuel  Celler  of  the  House  Committee  on  the 
Judiciary  and  members  of  that  committee,  including  Representatives  Peter  A. 
Rodino  and  Jack  Brooks. 

According  to  the  spokesman,  Mr.  Geneen  also  registered  his  views  on  the 
Administration's  policy  with  White  House  staff  members  Dr.  Arthur  Bums, 
Charles  Colson,  John  Ehrlichman  and  Peter  Flanigan;  with  Paul  W.  McCracken, 
then  chairman  of  the  Council  of  Economic  Advisers;  with  former  Commerce 
Secretary  Maurice  Stans;  with  former  Treasury  Secretary  David  Kennedy; 
with  Treasury  Secretary  John  B.  Connally;  with  Peter  G.  Peterson,  when  he 
was  the  White  House  advisor  on  international  economic  policy;  and  with  other 
members  of  Congress  including  Senators  Inouye  (D-Hawaii),  Hart  (D-Mich.), 
Hartke  (D-Ind.),  McCleUan  (D-Ark.),  Byrd  (D-W.Va.),  and  Percy  (R-IU.), 
Representatives  Ford  (R-Mich.),  Rodino  (D-N.J.)  Brooks  (D-Texas),  Wilson 
(R-Calif.),  Celler  (D-N.Y.),  Boggs  (D-La.)  and  former  Representative  MacGregor 
(R-Minn.). 

ITT  said  it  considers  the  consent  decrees  agreed  to  with  the  Justice  Depart- 
ment to  be  extremely  severe.  The  company  had  won  two  of  the  antitrust  cases  in 
lower  courts  and  therefore  felt  its  views  about  the  merits  of  its  position  were 
_^hared  by  others  responsible  for  antitrust  interpretation. 

Senator  Kennedy.  Did  von  discuss  antitrust  policy  Avith  Mr. 
Flanigan— the  ITT  case? 

Mr.  Geneen.  This  is  a  prettj'  broad  view  Senator.  This  was  a 
luncheon.  At  the  luncheon  we  expressed  the  whole  attitude  of  business 
and  Government.  I  touched  on  our  attitude  but  I  didn't  touch  on 
altitude  and  policy— — 
^^Senator  Kennedy.  What  did  you  mean  when  you  talked  about,  in 
I  j-our  release,  registering  your  views  on  administration  policy  with  Mr. 
Flanigan?  Would  you  specify? 

Mr.  Geneen.  Well,  I  think  the  only  thing  I  i-egistered — there  was  a 
fairly  sizable  luncheon  meeting  and  I  expressed  the  view  that  the 
relationship  of  business  to  Government  was  certainly  being  increased — - 
"improved"  is  the  right  word.  McCracken  was  part  of  that  discussion 
and  some  20  other  people,  I  think,  and  my  comments  were  that  I 
I  didn't  think  we  were  going  to  be  able  to  improve  our  relations  unless 
we  did  something  about  it  and  my  owti  feeling  was  that  we  had  to  have 
better  relationships  between  business  and  Government  in  these  various 
areas;  and  that  is  the  general  discussion  that  took  place. 
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Now,  that  was  a  discussion  that  took  place  under  the  auspices  of 
Mr.  Fhmigau  who  called  us  all  down  for  this  meeting  and  I  don't 
recall  any  other  details  of  the  meeting,  but,  substantially,  I  didn't 
hesitate  to  record  these  general  Wews. 

Senator  Kennedy.  Who  else  was  at  that  meetuig? 

Mr.  Geneen.  I  don't  know,  but  I  suppose  they  would  have  a  list 
of  them.  They  were  all  outside  people.  Well,  let  me  say  Mr.  McCracken 
was  at  the  meeting. 

Senator  Kennedy.  Who  called  the  meeting? 

Mr.  Geneen.  I  was  invited  to  the  meeting  and  I  believe  the  in- 
vitation came  from  Mr.  Flanagan. 

Senator  Kennedy.  What  was  the  invitation  for?  AVhat  tj'pe  of 
meeting?  What  did  he  do,  just  call  you  and  say,  "We  are  going  to 
talk  about  the  business  climate,"  or  talk  about  the  antitrust  policy? 

Mr.  Geneen.  No.  I  got  a  notice  of  the  meeting  from  the  Washing- 
ton office. 

Senator  Kennedy.  Which  Washington  office? 

Mr.  Geneen.  Our  Washington  office. 

Senator  Kennedy.  Your  ITT  office? 

Mr.  Geneen.  That  is  correct  and  as  I  recall,  the  presentation  of  the 
the  economic  situation  by  Mr.  McCracken.  There  were  some  comments 
made  bj-  x\ssistant  Secretary-  Packard  about  the  military  situation 
and  more  about  the  budget,  basicallj-;  and  I  can't  remember  what 
other  general  comments  there  were  but  the  main  thrust  of  it,  as  I 
imderstood  it,  was  to  explain  the  new  program,  the  revenue  sharing 
and  for  the  reorganization  of  the  Government,  as  I  recall.  We  each  got 
a  pretty  thick  folder  on  each  of  these  subjects,  and  we  adjourned  and 
went  to  lunch.  The  lunch  was  much  more  informal  and  I  think  I  sat 
next  to  McCracken  and  we  got  into  the  general  matters  of  economy — 
that  was  the  thing  to  do  with  Mr.  McCracken — and  some  of  the 
things  we  could  do,  let's  say,  to  improve  our  competitive  abilitj",  and, 
basically,  the  relationship  of  business  and  Government.  I  discussed 
my  views  on  that. 

Senator  Kennedy.  Did  you  talk  about  antitrust  policy-? 

Mr.  Geneen.  I  don't  think  I  touched  on  it,  except,  vou  might  say, 
in  a  very  restrained  way.  This  was  a  group  of  people  and  I  don't 
think  it  was  an  area  that  we  would  go  into  vei'y  great  detail. 

Senator  Kennedy.  Did  you  ever  have  any  convei'sation  with  Mr. 
Flanigan  other  than  about  antitrust  policy? 

Mr.  Geneen.  No;  I  don't  think  so.  I  don't  think  I  can  recall  ever 
talking  to  him  about  it. 

Senator  Kennedy.  Did  3'ou  ever  have  anj'  correspondence  or  phone 
conversation  with  Mr.  Flanigan? 

Mr.  Geneen.  No,  not  to  my  knowledge. 

Senator  Kennedy.  The  reason  I  ask,  Mr.  Geneen,  is  because,  you 
know,  in  this  release  you  give  ITT's  detailed  list  of  meetings  with 
Government  officials  about  antitrust  law  and  it  indicates  that  on  the 
press  release,  and  then  it  mentions  Mr.  Flanigan's  name  on  this.  As  I 
gather  from  what  you  are  saying  here,  you  just  attended  a  general 
meeting  that  was  called  by  Kir.  Flanigan  or  he  chaired  a  meeting 
that  was  concerning  the  general  business  climate? 

Mr.  Geneen.  That  is  conect,  and  I  expressed  some  genenJ  views. 

Senator  Kennedy.  Did  you  say  you  had  an  additional  list  here? 


I    th: 
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Mr.  Geneex.  \o;  I  Itiiiik  wo  put  in  ii  more  !ucurat(; — 1  uoiiidu'i 
say  accurate — I  cIkm-I^mI  out  some  of  the  diito.s  ulongsido  of  cikIi  of 
the  names  T  put  down  tin;  subject  niiittor  of  what  wc  tidketi  about. 

Senator  Kennldv.  Vou  had  in  this  list  the  date  of  February,  1971. 
Do  you  have  any — do  you  know  when  that  (hxte  was  in  Fcbruar\ ,  1971? 

Mr.  Genf.ex.  I  don't  liave  any  better — have  you  got  the  fiiud  list, 
Senator,  or  the  earlier  one? 

Senator  Ke.n'.vedy.  W^^II,  there  are  so  many  lists  and  memorandnms 
here  that  I  don't  know  which  it  is. 

Mr.  Geneen.  The  one  that  came  in  this  morning  savs  "Schedule 
A." 

Senator  Kex.neov.   I  ha\en't  gotten  that  one  this  morning. 

Mr.  Gilbert.  No.  E.\-ciiso  me,  .Senator,  in  response  to  the  wTitten 
reciuest  from  the  connaittee,  we  did  jn'epare,  in  resi)onse  to  item  1,  we 
did  prepare  a  revised  \i\\A  corrected  list  of  all  those  meetings  whicli  we 
have. 

Senator  Kexxedv.  Can  we  have  that? 

Mr.  GiLBEUT.  Certairdy. 

Senator  Cook.  \Ve  wotdd  all  like  it  if  we  coidtl  have  it. 

Senator  Ervi.n.  It  has  been  calletl  to  my  attention  by  a  member  of 
the  staff  that  none  of  Ihese  lists  and  exhibits  the}"  arc  referring  to  are 
in  the  record  and  f  would  suggest  that  it  be  placed  in  the  record  so 
people  can  understand  what  the  questions  are  about. 

(Letter  from  I'l'T  dated  Nfanh  2S,  1972  and  schedule  A  follov.:) 

ImlUN AT(O.N  \L   Ti;i.KPHO.\"K   &    Tki.KGRAPH    CoUP., 

Sew  York,  AM'.,  March  2S,  1973. 

Hon.  J.\Mi:s  0.  E\st(. \.mj, 
Chairman,  Committr:)-  on  Ihe  J n'Uciury, 
U.S.  Srnale, 
Washinglofi,  B.C. 

Df.ar  Sknator  Iv\sti.\mj:  In  rc^pon-i'  to  a  rorinost  l>y  the  roiiiinittcc  nijifle 
during  the  course  of  my  li-itiniony  cluiing  tho  week  of  March  I.'J,  I  attach  hereto, 
as  Schecltile  k,  a  revisirl  list  of  the  vi-it-  which  I  hud  witli  sovormucnt  olliciids 
about  which  I  wus  rim-tioncd  Cfr.  12().)-*j). 

This  sc4iedulc  reflects  my  \tf<  prosent  n"oIlcction  if  to  the  |Kison>  visited,  the 
dates  on  which  thosif  vi-iis  were  made,  and  the  subject  matters  discussed.  It  is 
intended  to  be  suljstitutcd  for  the  li>l  sulimitted  on  .March  24,  1072,  by  counsel, 
Skadden,  Arps,  Slate,  .Meaijher  Sc  Flom,  which  I  did  not  have  an  opportiuiily  to 
personally  review  jjrjf/r  to  Mibmission. 
Sincerely, 

U.  S.  Gk.\ke.\. 


SCHK!UliK   A 

Late  1971: 

Sen.  Daniel  K.  Inoiiye — Governinent-Rusino.«s  Relati'ms. 

Sec.  John  Connally — Intcrnat'l   Mnnutary  Policy,   t)FDI   Policy,   Foreign 

Investment  Pi>licv,  lApropriatinn  Police. 
Mr.  Charles  Colson' -01'T)I  Pdicy. 
Mr.  James  Lvnn — 01''I)I  Policv. 
Mid  1971: 

Mr.     Peter    Peter-on —Internat'l    Monetary    Policy,    Foreign    Investment 

Policy,  Inteniut'l  Trade  Policy,   OFDI  Policy,   l'.xpropriatii>n   Policy.   A 

second  meefiuK  which  was  a  group  meeting  on  International  Trade  Policy 

and  EconoMiie  I'lunniMj. 
Mr.  Charles  Cnl-<,n—(>ri)I  Policy. 
Uep_.  Bob  Wil-oii  —  Itcview  of  Siiecch  on  Modular  llnnsing  given  l)y  \\c\i. 

VVilsi-)i\  in  N'ew  Vork,  personal  lisliiug  trii). 
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Feb.  1071:  Mr.  Peter  Flanigan — Group  meeting  and  lunch  on  Revenue  Sharing 

and  Reorganization  of  Government. 
Before  Feb.  1971:  Sec.  David  Kennedy — Antitrust  Policy  and  Balance  of  Pay- 
ments Policy. 
Early  1971:  Chairman  Paul  McCracken — Antitrust  Policy  and  Balance  of  Pay- 
ments Policy. 
April  1971: 

JVIr.  Peter  Peterson — Antitrust  Policy,  Balance  of  Payments  Policy,  Interna- 
tional Trade  Pohcy,  Productivity,  Expropriation  Pohcy. 
Sec.  John  Connally — Antitrust  Policy,  Foreign  Investment  and   Balance  of 
Payments  Policy. 
Aug.  1970: 

Atty.  Gen.  John  Mitchell — Antitrust  Policy. 

Mr.  John  Erlichman — Antitrust  PoUcy  and  Balance  of  Payments  Policy. 
June  1970: 

Sen.  Sam  J.  Ervin,  Jr. — Bill  for  Expediting  Act  Revision. 
Sen.  Philip  A.  Hart— Conglomerate  Pohcy,  Celler  Committee  Hearings,  Bill 
on  Expediting  Act  Revision,  Possible  Hearings  Senate  Sub-Committee  on 
Antitrust. 
Mid  1970:  Sen.  Vance  Hartke — Conglomerate  Policv,  Antitrust  Policy. 
Early  1970: 

Rep.  Emanuel  Celler — Conglomerate  Policy  and  Hearings. 
Sen.  Charles  Percy — Antitrust  Policy  and  other. 

Sec.  Maurice  Stans — Government-Business  Relations,  Antitnist  Policy. 
Before  Feb.  1970:  Mr.  Arthur  Bums — Antitrust  PoUcy  and  Balance  of  Payments 

Policy. 
Late  1969: 

Rep.    Peter    Rodino— Celler   Committee   Hearings,    Antitrust   Policy   and 

Conglomerate  PoUcy. 
Rep.    Jack    Brooks — Celler    Committee    Hearings,    Antitrust    Policy    and 

Conglomerate  Policy. 
Rep.  Clark  MacGregor — Celler  Committee  Hearings,  Antitrust  Policy   and 

Balance  of  Payments  Policy. 
Rep.  Hale  Boggs — Antitrust  Policy,  Balance  of  Payments  PoUcy,  Conglom- 
erate Policy. 
Rep.    Gerald    R.    Ford — Antitrust   Policy,    Balance   of   Payments   Policy, 

Conglomerate  Policy. 
Sen.   Robert  Byrd — Antitrust  PoUcy,  Balance  of  Payments  Policy,   Con- 
glomerate Policy. 
I  Sen.  John  L.  McClellan — Antitrust  PoUcy,  Conglomerate  Policy,  Balance  of 

I  Payments  Policy. 

[     Early  1969:  Sec.  Maurice  Stans — Antitrust  Policy. 

Senator  Kennedy.  Yoti  see,  Mr.  Geneen,  when  you  mention  that 
you  saw  Mr.  Fhinigan  at  the  hincheon,  you  have  different  dates  down 
here  for  this  meeting  with  Mr.  Flanigan  from  what  you  have  for 
Mr.  McCracken,  which  is  why— as  I  say,  I  don't  want  to  spend  a  lot 
of  time  on  this  i)articular  item. 

Mr.  Geneen.  I  understand  but  I  was  going  to  explain  that,  Senator. 
I  made  a  call  to  Mr.  McCracken  at  his  office.  That  is  the  best  date  I 
can  remember. 

Senator  Kennedy.  How  are  we  expected  to  know  whether  these 
l)eople  you  indicated  on  the  i)reliminary  list  were  j)eople  who  attended 
general  meetings? 

Mr.  Geneen.  Well,  I  think  the  supplementary  list  of  group  meet- 
ings, the  grouy  meetng  and  luncheon  and  Mr.  McCracken  as  a  si)ecific 
call  on  purpose. 

Senator  Kennedy.  T  would  like  to  come  back  when  I  have  had  a 
■hance  to  go  over  the  list. 

Mr.  Geneen.   Yes. 
;!'nator  Kennedy.  In  your  last  appearance  here,  j'ou  provided  us 
with  an  interim  report  on  the  shredding  operations. 
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June  30,    1969 


TO:  JOHN  EHRLICKMAN 


FROM:  HUGH  SLOAN 


For  your  consideration. 


W 
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Letter  from: 

Loren  M.    Berry 
/     L.  M.    Berry  and  Company 
P.  O.    Box  6000 
Dayton,    Ohio    45401 

Enclosing  letter  to  Secretary  Stans  from: 


003856 


Mr.    Harold  S.    Geneen 

Chairman  and  President 

International  Telephone  and  Telegraph  Co. 

320  Park  Avenue 

New  York,    New  York    10022 


Mr,    Geneen  wants  to  talk  to  President  about  balance  of  payments. 


1^17- 
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July  16,    1969 
V.'edceaday  -  3:15  p.m. 


.MEMOR-A.NDU24  FOR  MR.   PETSR  F1.ANIG/\N 

SUBJECT:  Propoaed  AppoLntm-aat  w-ith  the  Preaidiint  for 

Harold  Genecn  of  ITLT 

^/>  ■  / 
In  accordance  \>itb:  th2  recommendationa  that  VTOulsefe  forth  in  your 

mamoramdum  (attached),  we  have  not  scbaduled  an  appointment  for 

Harold  Ganccn  of  IT2;T. 

Since  yon  are  fanailiar  with  all  the  matters  relating  to  the  subject 
matter,   I  would  ILlce  to  suggest  that  you  talk  to  Bryce  Harlow  and 
see  if  it  ia  ajircsable  with  him  for  ycu  to  call  "Wilson  end  e:qpiain 
why  it  would  ba  inappropriato  for  tho  Presidant  to  see  Geaeen. 


003855 

DV/-IGHT  L.  CHAPIN 


DLCrny 


}''^ 
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3.  4     WHITE  HOUSE   "WHITE  PAPER, "  THE  ITT  ANTI-TRUST  DECISION, 


JANUARY  8,    1974,    1,    S 


FOR  IW'IEDIATE  RELEASE  JAKUAHY  3.  ig?"* 

Office  of  the  \/hlte  Hou3e  Pr'jss  Secretary 

TME  WHITE  HOUSE 
The  ITT  Anti-Trust  Decision 


In  the  thousands  of  pages  of  testlnony  and  analysis 
regarding  the  ITT  case  since  1971,  the  only  r.ajor  charge 
that  has  been  p'jollcly  r.2d3  against  President  i.'lxon  is  that 
in  raturn  for  a  pronise  of  a  political  contribui;ion  fron  a 
subsidiary  of  ITT,  the  President  directed  the  Justice 
Department  to  settle  antitrust  suits  against  the  corporation. 

That  charge  Is  totally  v/lthout  foundation: 

—  The  President  originally  acted  in  the  case 
because  he  wanted  to  avoid  a  Supreme  Court  ruling 
that  would  permit  antitrust  suits  to  be  brought 
against  large  American  companies  simply  on  the 
basis  of  their  size.   He  did  not  direct  the  settle- 
ment or  participate  in  the  settlement  negotiations 
directly  or  Indirectly.   The  only  action  taken  by 
the  President  was  a  telephoned  instruction  on 
April  19,  1971  to  drop  a  pending  appeal  In  one 

of  the  ITT  cases.   He  rescinded  that  Instruction 
two  days  later. 

—  The  actual  settlement  of  the  ITT  case,  while 
avoiding  a  Supreme  Court  ruling,  caused  the  corporation 
to  undertake  "the  largest  single  divestiture  in  corporate 
history.   The  coxpany  was  forced  to  divest  Itself  of 
subsidiaries  with  some  $1  billion  in  annual  sales, 

and  its  acquisitions  v;ere  restricted  for  a  period  of 
10  years . 

—  The  President  was  unaware  of  any  eormitnient  by 
ITT  to  make  a  contribution  toward  expenses  of  the 
Republican  National  Convention  at  the  time  he  took 
action  on  the  antitrust  case.   In  fact,  the 
President's  antitrust  actions  took  place  entirely 

In  April  of  1971  —  several  weeks  before  the  ITT 
pledge  was  even  made . 


I.   President's  Interest  in  Anti-Trust  Policy 

Mr.  Mlxon  made  it  clear  during  his  1968  canpalfjn  for  the 
Presidency  that  he  stood  for  an  antitrust  policy  which  would 
balance  the  goals  of  free  competition  in  the  marketplace 
against  the  avoidance  of  unnecesrary  governrtent  interference 
with  free  enterprise.   One  of  Mr.  Nixon's  major  antitrust 
concerns  in  that  campaign  was  the  Government's  treatment  of 
conglomerate  i.-'.ergern.   Cong;lor.eiTites  had  beoonc  an  important 
factor  in  the  Anerican  economy  during  the  1960's,  and  despite 
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■...the  Japanese  (_over:irent  lices  itself  iiTi   a  part.nnr 
\/lth  business  in  facilltatinr  econcn-.ic  rro'./fn .  .  .Th° 
situation  ic  far  different  fror  that  in  the-  Unltf?e 
States  —  where ..  .p.aj  or  efforts  of  the  .^ovcrnrcnt 
a-.'e  devoted  not  to  c-'^'-'th  ond  o!, lni.il.''.ti,or.  but  to 
restraint  and  reculation  of  business  and  labor... 

This  view,  along  with  a  n^eat  deal  of  other  data  on  foreir.n 
trade,  i;as  coraiunicated  to  the  President  by  i'r.  Peterson  on 
Apx'il  8,  1971  —  only  a  fe;v  days  before  the  President  intervened 
in  the  ITT  natter. 

The  President  and  his  advisors,  (but  not  Attorney  General 
liltohall,  who  iiad  dlSTuallfied  hir.;self  on  natters  related  to 
ITT)  vjere  thus  seriously  concerned  about  tv;o  aspects  of  anti- 
trust policy  v/hich  would  eventually  bear  on  the  ITT  ratter: 
1)  the  policy  of  attacking  bi'-ness  per  se  and  v;hether  such 
policy  had  any  economic  justification,  and  2)  the  need  to 
prevent  Misguided  antitrust  attacks  upon  U.  S.  corpanies  in 
competition  nith  large  forelcn  industrial  entities. 

II.   Background  on  the  ITT  Litigation 

The  Justice  Departnent  in  1969  initiated  civil  litir;ation 
acalnst  the  International  Telephone  and  Telerranh  Co.,  a 
major  "conglomerate,  ■■  for  alleged  violations  of  the  antitrust 
laws.  The  alleoaticns  involved  aca.uicitions  by  ITT  of  the 
Grinnell  Corporation,  the  Hartford  Fire  Insurance  Cor;pany , 
and  the  Canteen  Corporation.   These  were  only  the  latest  and 
anonc  the  largest  of  a  series  of  acquisitions  nade  by  ITT 
In  the  years  since  1963,  a  period  in  v;hich  favorable  tax 
laws,  among  other  thini;s ,  nade  acnuisitions  popular. 

Under  Assistant  Attorney  General  flcLaren^  the  Antitrust 
Division  of  the  Justice  Departr.ent  was  concerned  with  the 
Inplenentation  of  an  antitrust  policy  which  attacked  the 
general  r.erger  trend  not  only  because  the  effect  of  the 
corporate  growth  i;!ay  be  substantially  to  lessen  cor.petition'- 
conduct  clearly  proscribed  by  the  antitrust  lai;s,  but  also 
because  of  the  econor.ic  cone  e.-.t  rat  ion  itself. 

Other  experts,  including  nany  of  the  President's  advisors, 
did  not  see  the  role  of  antitrust  law  in  such  all-enconpassinf 
terms.   Th.ey  believed  that,  to  use  the  lav/  of  antitrust  to 
achieve  political  and  econor.ic  alns  beyond  prevention  of 
restraint  of  trade  was  unsound.   If  there  were  danpers  such 
as  Kr.  McLaren  and  his  colleaj-ues  feared  fron  conr.lonerates , 
President  ii'ixon  and  his  advisors,  alonn:  with  other  experts, 
preferred  solvinp  then  through  lep-islation. 

I      i;::ecutives  of  ITT  were  also  concerned  r.bout  the  Justice 
I  Department  action,  and  talked  with  various  adr;inlstration 
officials  to  learn  their  views.   The  chief  executive  officer 
of  ITT,  Harold  Genoen,  was  sufficiently  corcerned  thr.t  ;ie 
attempted  to  talk  to  the  President  personally  about  ti-.ese 
issues  in  the  sui.rr.sr  of  1969 .   T'le  President's  advisors 
tlioui_,ht  that  r;ucti  <i  r.eetin--  was  not  appropriate ,  and  tiie 
neetinc  "^'^  h°t  held. 
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4.      During  Septenber  1969  Colonel  Janes  Hughes,  Military  Assistant 
to  the  President,  spoke  with  Dlta  Beard,  an  ITT  lobbyist,  about  the 
pending  antitrust  suit.  Hughes  reported  on  the  conversation  In  a  meno- 
randum  to  Ehrllchman  dated  Septenber  19,  1969. 


Page 
4.1   Memorandum  from  James  Hughes  to  John  Ehrllchman, 
September  19,  1969  (received  from  White 
House) 142 
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4, 1     JAMES  HUGHES  MEMORANDUM^   SEPTEMBER  19,    1969 

am 

September  19,  1969 


MEMORANDUM  FOR  JOHN  EHRLICHMAN 


Carl  Vi'^allace  asked  me  to  call  Deta  Beard  since  I  have  Icnow  her 
personally  for  a  number  of  years,   in  an  effort  to  relieve  her 
pressure  on  Secretary  Laird  reference  the  IT&T  mergers.     I 
did  this  and  explained  to  her  that  this  was  out  of  my  element,   but 
since  she  v/as  an  old  friend,   I  v/ovild  pass  on  her  request  to  the 
proper  people.  004038 

Her  pitch  v/as  lonp;  and  involved,   but  basically  boiled  down  to 
this:    ITStT  has  not  been  able  to  discuss  v.'ith  McClarcn  the  rationale 
behind  the  lav/  suit.     The  Attorney  General  has  disacisociated  himself 
from  the  case  because  of  his  law  firnn's  interest  in  a  subsidy  of 
IT&T.     The  IT£jT  position  is  that  they  have  done  nothing  wrong  and 
in  particular  have  violated  no  policy  of  this  administration.     On  the 
emotional  side,   Deta  cites  a  heavy  financial  suppor^t  given  by  IT&T 
to  the  President's  election. 

In  short,    she  requested  that  if  the  injunction  were  not  granted  by 
Monday,   that  Justice  drop  the  entire  matter, 

I  repeat,   my  role  was  simply  a  hand  holding  one  and  no  comimitmcnt 
whatsoever  was  nnade.     If  you  have  a  salving  comment  I'll  pass  it  on. 
If  not,  1*11  just  ride  it  out. 


COLONEL  JAMES  D.  HUGHES 
JDH:sas 
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5.      In  August  1970  officials  and  representatives  of  ITT  held  five 
neetlngs  with  Administration  officials,  Including  Vice  President  Splro 
Agnew,  Secretary  of  Comnerce  Maurice  Stans,  Assistant  Attorney  General 
McLaren  and  White  House  counsel  John  Bhrllchman  and  Charles  Colson  to 
discuss  antitrust  matters  In  general  and  the  ITT  antitrust  litigation 
In  particular.   In  another  meeting,  Geneen  and  Attorney  General  Mitchell 
met  to  discuss  overall  antitrust  policy  with  respect  to  conglomerates. 
At  these  meetings  and  In  subsequent  letters  and  memoranda  ITT  officials 
sought  to  persuade  Administration  officials  that  McLaren's  antitrust 
views,  as  reflected  In  his  conduct  of  the  ITT  litigation,  were  Ill-advised 
and  Inconsistent  with  the  Administration's  antitrust  policy. 
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■5.1     TOD  nULLIN  MEMORANDUM.  AUGUST  4.    1970 


?7 


THE   V/HITE    HOUSE 

WAS  H  I  N  GTO 


August  4,    1970 


MEMORANDUM  FOR  JOHN  EHRLliHMAN 


SUBJECT:  Meeting  with  Harold^eneen.    President,    ITT,    and 

E.   J.   Gerrity  and  William  Merriam  of  ITT 
Augusr4,    1970  -  11:30  a.m. 


BACKGROUND 


0G5S4 


Mr.   Geneen  was  one  of  several  businessmen  to  have  dinner 
with  the  President  on  board  the  SEQUOIA  on  July  1?     1970 
Following  this  dinner,    his  office  called  and  requested  a  m.*eting 
,with  you.     Chuck  Colson  has  tried  to  handle  this,   but  Geneen 
insists  on  seeing  you. 

POINTS  OF  DISCUSSION  ^  /  /     ,^  •=- 

^'  ITT's  antitrust  position.     Attached  at  Tab  A  is  a 

memorandum  from  Richard  McLaren  in  which  he 
summarizes  the  three  conglomerate  merger  cases  which 
nave  been  filed  against  ITT. 

^*  Foreign  direct  investments  and  balance  of  payments 

Chuck  Colson  has  all  the  informaLTH^TS^rTrrir^TIFjeEr 
and  will  brtef  you  at  1 1  a.  m.   prior  to  your  meeting 
with  Geneen. 


C. 


Networkjprogramming.     You  recently  indicated  that 
Geneen  may  bring  up  the    subject  of  network  programmino 
and  a  recent  ruling  by  the  FCC.     Attached  at  Tab  B  is        ' 
a  background  paper  on  the  subject  provided  by  McLaren 


y??; 


(145) 


S.l     TOlp  HULLIN  MEMORANDUM,   AUGUST  4.    1970 


-2- 


D.  ITT's  attempted  takeover  of  the    ABC  network  in  1^67. 

A  backgroond  paper  outlining  ITT's  attempted  takeo.ei- 
of  ABC  is  ttached  at  Tab  C.     This  may  be    useful  in 
determining  the    origin  of  Geneen's  interest  in  network 
programming. 


h 

Tod/X/vHullin 

00394O 
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S.2     RICHARD  MaLAREN  LETTER,    JULY  20,    1970,    WITH  ATTACHMENT 


Assi>~*"T  ATTooNty  cr.NtnAL 
Arir.Tnu»T  oivijion 


^cpartiucitl  of  ^uittcc 


•'"H 


W 


Mr.  Tod  R.  Hullin 
Administrative  Assistant  to 

John  D.  Ehrlichman 
The  White  House 

1600  Pennsylvania  Avenue,  N.  W. 
Washington,  D.  C.   20500 


0039ics 


Dear  Itr.  Hullin: 

In  response  to  your  memorandum  of  July  21, 
19?0,.  I  am  enclosing,  herewith  a  background 
memorandum  for  Vir.    Ehrlichman  to  use  in  preparation 
for  his  meeting  v;ith  Mr.  Geneen. 

Sincerely  yours, 

.  \    ■•  '/•  /  .1  ;.'  i. 

RICHARD  W.  HcLAREN 

Assistant  Attorney  General 

Antitrust  Division 
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I-IEMORANDUM  FC^'tb'-U^    D.  SHRLICHMAN 

■ mr^ 

The  following  is  background  information  for  your 
meeting  v;ith  Mr.  Geneen  of  ITT,  on  August  4,  197  0. 


The  Department  of  Justice  has  filed  three  Gen- 
erate merger  cases  ag 
be  summarized  as  follov/s: 


glomerate  merger  cases  against  ITT.   Tfifersfe (eases  may 


(1)  United  States  v.  International  Telephone  & 
Telegraph  Corporation  and  Canteen  Corporation:  This 
suit  is  pending  in  the  United  States  District  Court, 
Northern  District  of  Illinois,  in  Chicago - 

ITT  is  the  natT'ori*^'s"l 2th'"' largest  firm  with  1967 
revenues  of  $3.6  billion.   It  is  a  rapidly  grov/ing 
company,  v;ith  much  of  its  recent  grov/th  resulting  from 
mergers  and  acquisitions.   ITT  purchases  in  excess  of 
$550  million  of  goods  from  various  domestic  suppliers, 
with  its  actual  and  potential  suppliers  employing  about 
one-third  of  the  nation's  industrial  labor  force. 

Canteen,  with  1968  revenues  of  $322  million,  is 
one  of  the  fev;  nationv.'ide  vending  organizations  and 
a  leader  among  companies  providing  dining  services  for 
industrial  plants. 

The  complaint  alleges  that  competitors  of  Canteen 
may  be  foreclosed  from  competing  for  the  vending  and 
employee  feeding  requirements  of  actual  or  potential 
suppliers  to" ITT,  as  well  as  the  requirements  of 
industrial  organizations  ov/ned  by  ITT  and  its  sub- 
sidiaries. 

Trial  of  this  case  is  set  for  November  9,    1970. 


(2)   United  States  v.  International  Telephone  & 
Telegraph  Corporation  and  The  Hartford  Fire  Insurance  Co. 
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This  suit  is  pending  in  the  United  States  District  Court 
for  the  District  of  Connecticut,  in  Mev:  Haven. 

Hartford  is  a  leading  ^iJber  of  property  a.. I  lia- 
bility insurance  and  ranks  I^J^rYamong  the  nation's  property 
and  liability  insurance  conparries.   In  19  5  3  it  had  premiu.^ 
receipts  of  $968  million,  net  income  of  $53.3  million,  and 
consolidated  assets  of  $1.89  billion. 

ITT  also  engages  in  the  life  insurance  business, 
reaching  a  nationwide  level  of  $1  billion.   It  is  also  a 
large  purchaser  of  insurance. 

0G395Q 

The  complaint  alleges  that  actual  and  potential 
competition  betv;een  the  tv;o  firms  v/ill  be  diminished  and 
that  the  merger  v;ill  foreclose  competitors  of  Hartford 
from  competing  for  the  insurance  purchases  of  ITT  and 
ITT's  customers,  increase  the  pov/er  of  ITT  and  Hartford 
to  benefit  from  reciprocity  effect  in  selling  insurance, 
arid  trigger  other  mergers  by  companies  seeking  to  protect 
themselves  from  the  impact  of  this  acquisition  or  to  ob- 
tain similar  competitive  advantages. 

On  October  21,  1969,  the  Court  denied  the  Govern- 
ment's application  for  a  preliminary  injunction  in  this 
case,  but  entered  a  ccnprehensive  "hold-separate"  order. 
Trial  of  this  case  is  set  for  April  19,  1-971. 


(3)  •  United  States  v.  International  Telephone  & 
Telegraph  Corporation  and  Grinnell  Corporation:   This 
suit  is  pending  in  the  United  Stages  District  Court  in 
the  District  of  Connecticut  in  New  Haven. 

Grinnell  is  the  268th  largest  industrial  corpor- 
ation in  the  "United  States,  with  1968  sales  of  $341 
million,  net  income  of  $14  million,  and  assets  of  $184 
million.   Grinnell  is  the  largest  manufacturer  and 
installer  of  automatic  sprinkler  fire  protection  systems 
in  the  United  States.   It  is  also  a  leading  manufacturer 
of  plumbing  and  piping  hardv;are. 
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The  coraplaint  allc^g^  that  the  merger  will  en- 
:h  Grinncll's  alraie^>f  1« 


trench  Grinncll's  alraaaM  leading  position  m  several 
concentrated  markets,  including  the  manufacture  and 
installation  of  automatic  sprinkler  systems. 

The  complaint  also  alleges  that  the  power  of  ITT 
and  Grinnell  to  employ  reciprocity  and  benefit  fron 
reciprocity  effect  will  be  substantially  increased  and 
the  markets  for  Grinnell 's  competitors  will  be  corre- 
spondingly foreclosed.   Thus,  the  merger  will  raise 
barriers  to  entry,  discourage  smaller  firms  from 
competition  in  those  markets,  and  trigger  other  mergers 
by  competitors  of  Grinnell  seeking  to  protect  themselves 
from  the  impact  of  this  acquisition.    Pfi'JQ'"" 

The  acquisition  of  both  Grinnell  and  Hartford 
will  enable  ITT  to  utilize  and  benefit  from  its  insurance 
business  in  promoting  and  increasing  the  sale  and  in- 
stallation of  Grinnell  automatic  sprinkler  systems. 

On  October  21,  1969,  the  Court  denied  the  Govern- 
ment's application  for  a  preliminary  injunction  in  this 
case,  but  entered  a  comprehensive  "hold-separate"  order. 
Trial  of  this  case  is  set  for  September  15,  1970. 


The  anticompetitive  effects  alleged  in  these  three 
cases  do  not  represent  novel  or  untested  antitrust 
theory . 

The  doctrine  of  potential  competition  v/as  clearly 
spelled  out  by  the  Supreme  Court  in  United  States  v. 
El  Paso  Natural  Gas  Co. ,  376  U.S.  651  (1964);  Federal 
Trade  Commission  v.  Procter  &  Ganble  Co.,  386  U.S.  568 
(1967) ;  and  UnTted  States  v.  Penn-Olin  Chemical  Co., 
378  U.S.  158,(1964).   Sirr.arily,  the  Court  held,  in 
Federal  Trade  Commission  v.  Consolidated  Foods  Corporation, 
380  U.S.  592  (1965) ,  that  reciprocity  was  an  irrelevant 
and  alien  factor  intruding  into  the  choice  of  competing 
products  and,  at  the  very  least,  giving  the  favored 
firm  a  prior  claim  on  the  business  where  its  price  was 
no  higher  than  that  of  a  competitor. 

The  fact  that  a  merger  might  entrench  a  leading 
firm's  position  was  clearly  recognized  in  the  Procter  s 


}i 
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Gamble  case  and  in  General  Foods  Corp.  v.  Federal  Trade 
CoiT'Tnission,  386  F .  2d  936  (3d  Cir.  1967)  ,  cert,  deniea , 
391  U.S.  919  (1953).   And  finally,  the  illegality  of  a 
merger  which  is  likely  to  trigger  other  mergers  and  give 
impetus  to  further  concentration  is  set  forth  in  the 
General  Foods  case  and  in  Brovm  Shoe  Co.  v.  United 
States,  370  U.S.  294  (1962). 

Last  winter,  the  attempted  takeover  of  Allis- 
Chalmers  by  White  Consolidated  v/as  enjoined  by  the  Third 
Circuit  on  reciprocity  grounds,  and  certiorari  was  denied. 
On  June  18,  197  0,  a  unanimous  Federal  Trade  Commission 
ruled  that  the  acquisition  of  the  Fram  Corporation  by 
The  Bendix  Corporation  violated  Section  7  of  the  Clayton 
Act  by  substantially  lessening  competition  through 
elimination  of  the  potential  competition  of  Bendix  in 
the  filters  market.   These  decisions,  based  upon  the 
same  anticompetitive  effects  on.  v/hich  our  challenges  to 
the  three  ITT  acquisitions  are  based,  lend  further 
support  to  our  cases. 


You  should  also  knew  that  before  ITT  made  these 
acquisitions,  its  counsel  v;as  advised  of  our  intention 
to  sue.   ITT  had  "out  clauses"  in  its  contracts,  but 
chose  to  proceed  v/ith  the  acquisitions  and  litigate. 
Since  the  cases  v;ere  filed,  I  have  discussed  settlement 
with  representatives  of  ITT.   Briefly,  I  offered  to 
settle  on  a  basis  v;hich  v.'ould  involve  ITT '  s  agreement 
to  divest  itself  of  Canteen  Corporation,  and  not  to  go 
through  with  the  then  pending  acquisition  of  Hartford 
Fire  Insurance  Company,  but  permit  ITT  to  keep  Grinnell. 
(In  addition,  ihe  Department  would  desire  a  consent 
order  against  further  large  acquisitions  by  ITT  and 
against  the  practice  of  reciprocity  by  ITT.) 

The  three  cases  against  ITT  are  extremely 
important  to  our  program  of  maintaining  a  competitive 
market  structure.   I  have  every  expectation  that  we 
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v/ill  ultimately  prevail  in  these  cases,  thus  obviating 
what  probably  would  be  rather  inflexible  legislation 
in  this  area  by  the  Congress. 


f^ii-ffu 


RICHARD  W.  MCLAREN 

Assistant  Attorney  General 

Antitrust  Division 


^'03353 
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ASSISTANT  ATTORNEY  GENERAL 

W4  5*ll  N  G  TO  IM 


RICHARD    W.  MCLAREN 


August   3,    1D70 


Memorandum   for: 

TOD  R.  HULLIN 

Administrative  Assistant  to  I4r.  Erlichman 


Re :   Erlichman-Geneen  Meeting'  U  j  i:f  4  D 


In  accordance  v/ith  our  telephone  conversation 
last  v;eek,  we  have  v/orked  up  memoranda  concerning 
(1)  the  proceedings  arising  out  of  ITT's  attempted 
take-over  of  the  ABC  netv/orJ;  in  1967,  and  (2)  the 
current  status  of  the  netv/ork  programming  proceeding 
in  the  FCC. 


'^^. 


""K 


V 


If  there  is  any  further  information  v;e  can 
give  you,  please  feel  free  to  call  upon  us. 

I  would  appreciate  a  call  or  a  note  after  the 
meeting  giving  me  any  infojnnaticn  that  you  properly 
can  relative  to  the  antitrust  aspects  of  the  dis- 
cussion. 

» 


\ 
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1 
August   3,    1970 


ANTITRUST  DIVISIO.T  MEMORANDUM 
C0NCERI4ING  NETWORK  PROGRAt'il-lING 
OF  TELEVISION  SHOWS 


During  the  1950s,  independent  program  producers 
were  a  significant  force  in  prime-time  network 
programming  of  television  shows.   In  1957,  for 
example,  the  independent  produceif M <asb^»Jhted  for 
about  80  percent  of  prime-time  shows — 40  percent 
sold  to  50-100  advertisers  who  then  purchased  air 
time,  and  40  percent  sold  directly  to  the  networks 
themselves. 

The  situation  has  changed  drastically.   Today, 
advertisers  purchase  time  for  spot  ads  in  the 
netv/orks '  schedules ,  and  do  not  purchase  shows 
directly  from  independent  producers.   The  "inde- 
pendent" producer  today  must  make  an  arrangement 
with  the  netv/ork  if  he  is  to  sell  his  product  at 
all,  and  thrf  networks  often  require  the  producer 
to  surrender  valuable  syndication  rights  and 
profit  shares  in  his  product  to  get  It  on  the 
air. 

The  reasons  why  advertisers  have  ceased  to 
purchase  programs  from  independent  producers  are 
disputed.   Some  suggest  that  the  net\i;orks  arbitrarily 
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refused  to  carry  such  sr^a^.and  thus-  compelled 
advertisers  to  deal  direcUly   with  them.   Others 
claim  that  the  advertisers  themselves  came 
to  feel  that  spot  ads  v/ere  more  effective,  and  were 
unv/illing  to  assume  the  increasing  risks  and  costs 
of  purchasing  independently  produced  shows. 

During  the  1950s,  the  Antitrust  Division 
began  an  investigation  of  this  matter.   In  1959,  while 
the  Division  still  had  the  matter  under  study,  the  FCC 
opened  a  full  inquiry  into  the  subject  and,  as  a 
result,  the  Department  of  Justice  inquiry  was  deferred- 

In  May  1970,  the  FCC  issued  its  long-av;aited 
order,  with  the  follov;ing  major  provisions: 

1.  After  September  1971,  the  television 
networks  may  not  engage  in  the  business  of 
syndicating  programs  (selling  second-run  showings) 
within  the  United  States,  or  distributing  program.s 
outside  the  United  States  of  v/hich  it  is  not  the 
sole  produce,  or  reserve  the  right  to  share  in 
profits  in  connection  v;ith  such  domestic  or  foreign 
distribution. 

2.  After  September  1970,  no  network  may 
acquire  any  financial  interest  in  any  commercial  use 
of  a  television  program  produced  solely  or  in 

part  by  a  person  other  than  the  netv/ork,  except  a 
license  for  network  exhibition. 
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3.   After  Septeiaber  1971,  no  television  station 

in  any  of  the  top  50  mflrrrt^erts  having  three  or  more 
conunercial  stations  shall  broadcast  netv/ork  pro- 
grams for  a  total  of  more  than  three  hours  a  day 
betv/een  the  hours  of  7  p.m.  and  11  p.m.  (exclusive 
of  special  news  program.s ,  on-the-spot  coverage  of 
nev/s  events,  and  political  broadcasts  by  legally 
qualified  candidates).  ^'^595/ 

The  stated  purposes  of  these  rules  are  to 
multiply  competitive  sources  of  television 
programming  by  strengthening  the  financial  base 
of  the  independent  producers ,  and  to  stimulate  a 
greater  variety  of  programs,  by  opening  up  some 
prime  time  to  non-netv.'ork  programs . 

The  Antitrust  Division,  in  letters  to  the  FCC 
while  these  rules  v.'ere  under  consideration, 
essentially  endorsed  the  new  rules - 

At  the  present  tir?>e ,  the  networks  have  petitioned 
the  FCC  to  reconsider  the  rules,  and  the  matter  is 
nov/  pending  before  the  Commission.   Chairman  Burch 
and  Commissioner  Wells  dissented  from  the  adoption 
of  these  rules. 

The  Antitrust  Division  is  currently  av/aiting 
the  outcome  of  the  FCC  proceedings.   If  the  FCC 
reverses  its  rule,  the  Division  would  seriously 
consider  taking  appropriate  action-   (We  also  have 
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under  consideration  tnc  coTr.plaint  of  the  Motion 
Picture  Association  that  movie  production  by  CBS 
and  ABC,  together  v/ith  the  relationships  betv^en 
the  networ];s  and  major  movie  exhibitors,  is 
exposing  the  movie  industry  to  unfair  competition.) 

Since  ITT's  proposed  acquisition  of  ABC  has 
been  abandoned,  we  are  aware  of  no  direct  interest 
which  ITT  may  have  in  this  subject,  unless  it  is 
again  considering  entry  into  this  field. 

00395S 
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August   3,    1970 


THE  ITT -ABC  CASE  (1967)  -  ISSUES  IHVOLVED 

In  1967,  ITT  negotiated  a  contrcict  to  acquire  the 
ABC  television  and  radio  netv;orks.   The  Department  of 
Justice  intervened  before  the  FCC  to  oppose  the  proposed 
merger  (which  required  FCC  approval).   Extensive  hearings 
were  held  in  which  the  Department  actively  participated. 
In  June  1967,  the  Commission  approved  the  merger  by  a  4-3 
vote.   The  Department  then  appealed  the  FCC's  decision 
tb'th'e'  Court  of  "Appeals  for  the  District  of  Columbia 
Circuit.   Hov;aver,  v;hile  the  appeal  v;as  pending,  ITT 
abandoned  the  merger,  and  the  appeal  x>?as  dismissed  as 

The  Departmont ' s  reosons  for  opposing  the  merger 
were  as  follo\;s: 

1.   Competition.   The  proposed  merger  of  ITT  and  ABC 
vjould  have  had  a  significant  adverse  effect  on  competition 
because  (a)  it  would  have  foreclosed  ITT's  entry  into 
broadcasting  by  other  means  and  thus  eliminated  it  as  a 
potential  independent  entrant  into  network,  broadcasting; 
(b)  it  would  have  eliminated  ITT  as  a  substantial  inde- 
pendent factor  in  the  field  of  CATV,  pay  TV,  and  related 

'ictivities:  and  (c)  it  would*  have  eliminated  ITT  as  a 

.  Sill   '■"? 
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source  of  cotninuaicacions  CachnologaMhdapsndent;  of 
the  existing  networks. 

(a)   Potential  Entrv  into.  !l3twork  Broadcasting;. 
ITT  was  seriously  and  actively  contemplating  and  in- 
vestigating entry  into  television  broadcasting  prior  to 
the  merger  agreement  with  ABC.   There  was  evidence 
indicating  that,  absent  the  merger,  ITT  would  have 
entered,  and  was  highly  likely  to  enter,  television  broad- 
casting on  a  sizable  and  substantial  scale.   Such  activity 
would  have  provided  a  basis  for  entry  into  nffr^aj^n  -. 
broadcasting  for  a  firm  with  ITT's  resources. 

'       (b)   Potential  Competition  via  CATV.   ITT  was 
engaged  in  a  full-scale  CATV  effort  in  mid-1965.   It  con- 
structed and  controlled  six  substantial  systems.   Its 
officials,  and  consultants  acting  in  its  behalf, 
investigated  a  large  number  of  potential  CATV  acquisitions, 
and  development  projects.   If  these  efforts  were  carried 
out,  and  if  CATV  developed  commercially,  ITT  would  become 
a  direct  competitor  of  the  existing  networks  in  providing 
television  programming  to  the  public.   It  appeared  that 
ITT's  interest  in  these  fields  was  terminated  largely  as 
a  result  of  the  ABC  merger  agreement. 
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(c)   Other  Potential  Compstitlon.   The  efforts 
which  ITT  V7as  prepared  to  bring  to  bear  in  the  fields  of 
CATV  and  pay  TV  are  only  a  part  of  the  potential  techno- 
logical developments  which  could  have  had  a  significant 
competitive  impact  upon  the  structure  of  television 
broadcasting.   In  particular,  various  technological 
advances  v;ould  increase  the  number  of  channels  of  access 
to  the  public  and  facilitate  new  entry  into  the  net\7ork 
field.   There  are  relatively  few  firms  with  the  iA'^a^o^ 
bilities  and  resources  of  ITT  in  communications  technology 
and  in  the  development,  engineering  and  operation  of 
communications  systems  and  equipment.'  The  proposed  merger 
vrauld  have  foreclosed  entry  by  ITT  into  broadcasting 
through  greater  reliance  on  UliF  and  its  expansion  in 
CATV  or  pay  TV;  it  v;ould  thus  have  removed  an  important 
incentive  for  research  and  development  in  those  areas. 

2.   ABC  as  an  Independent  Voice  in  Regulatory 
Proceedings.   The  Department  argued  that  the  proposed 
merger  was  also  likely  to  have  a  detrimental  effect  on 
the  public  interest  by  eliminating  ABC's  independent 
voice  in  regulatory  proceedings  and  in  the  consideration 
of  other  communications  m.atters.   For  example,  ABC  had  been 
a  leading  factor  in  making  Domestic  Satellite  proposals  in 
1965. 
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3.   Loss  of  Indepandgnce  and  Inte'^rity  in  News.   The 
Department  urged  that  the  proposed  merger  threatened  to 
impair  the  integrity  and  independence  of  ABC's  activities 
in  the  news,  information  and  public  affairs  fields.   ITT 
is  a  large  diversified  enterprise  v;hose  economic  interests 
are  closely  related  to  political  developments  in  countries 
throughout  the  world.   It  engages  in  frequent  negotiations 
and  close  contacts  V7ith  high  officials  of  various  govern- 
ments, and  relies  upon  intimate  and  confidential  relations 
V7ith  thein.   Moreover,  in  the  course  of  the  ABC-ITT„pro- 

063963 

ceeding,  ITT  exhibited  its  readiness  to  interfere  with  the 
judgment  of  reporters  of  independent  news  media;  specific 
testimony  covered  attempts  of  ITT  executives  to  influence 
the  reporting  of  the  ABC-ITT  proceeding  by  newspaper 
reporters  of  the  leading  dailies.   Scr.\2  of  this  testimony 
included  statements  by  ITT  officials  that  reporters  should 
be  concerned  about  potential  economic  consequences  in 
reporting  news  and  making  editorial  judgments. 

For  all  the  foregoing  reasons,  the  Department  argued 
that  the  proposed  merger  was  likely  to  result  in  signifi- 
cant and  substantial  detriment  to  the  public  interest, 
including  loss  of  competition.   There  appeared  to  be  no 

substantial  countervailing  benefits. 
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Parties'  Justifications.   The  parties  sought  to 
justify  the  merger  on  the  ground  chat  ABC  required  sub- 
stantial new  capital  (to  be  provided  by  ITT)  in  order 
to  remain  coaipetitive  with  the  other  networks  and  to 
replace  its  obsolete  production  facilities.   Hox-zever,  the 
evidence  showed  that  ABC  was  already  a  strong  and  effec- 
tive competitor,  obtaining  317,  of  primetirae  revenues 
and  277,  of  overall  network  revenues ,  and  that  its  alleged 
need  for  production  facilities  was  overstated.  Moreover, 
the  evidence  showed  that  such  money  as  ABC. needed  could 
be  obtained  through  traditional  methods  of  financing, 
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PERSONAL  &  CONF!f..J.iTiAL 


August  7,    1970 


The  Honorable 
Spire  T.  Agnew 


Ted: 


I  deeply  appreciate  your  assistance  concerning 
the  attached  menno.     Our  problem  is  to  get  to  John  the 
facts  concerning  McLaren's  attitude  because,   as  my 
memo  indicates,   McLaren  seems  to  be  running  all  by 
himself, 

I  think  it  is  rather  strange  that  he  is  more  res- 
ponsive to  Phil  Hart  and  Manny  Celler  than  to  the  policy 
of  the  Administration. 

After. you  read  this,   I  would  appreciate  your 
reaction  on  how  we  should  proceed. 
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You  will   recall  at  our  meeting  on  Tuesday  I  told  you   of  our 
efforts  to  try  and  settle  the  three  antitrust  suits  that  Mr.'McJLarcn  has 
brought.      Before  we  met,    Hal  had  a  very  frieadly  session  v/ith  John,   v/hom 
as  you  know,    he  adnnircs  greatly  and  in  whom  he  has  the  greatest  co'nfidcncc 
John  rr.adc  plain  to  him  that  the  President  was. not  opposed  to  mergers  per  se 
that  he  believed  some  mergers  were  good  and  that  in  no  case  had  we  been 
sued  because  "bigness  is  bad,"    Hal  discussed  this  in  detail  because  McLarcJ 
has  said  and  in  his  complaints  indicatedstrongly  that  bigness  is  bad       John 
made  plain  that  was  not  the  case.     Hal  said  on  that  basis  he  was  certain  we 
could  work  out  something.     John  said  he  would  talk  v/ith  McLaren  and  set 
back  to  Hal.  ^ 

While  you  and  I  were  at  lunch.   Hal  and  Bill  Merriam.   who  runs  cur 
local  office,   met  with  Chuck  Colson  and  John  Ehrlichman.    and  Hal  told  them 
of  his  meeting  with  John.     Ehrlichman  said  flatly  that  the  President  was  not 
enforcing  a  bigness-is-bad  policy  and  that  the  President  had  instructed  the 
Justice  Department  along  these  lines.     He  supported  strongly  what  John  had 
told  Hal.     Again.   Hal  was  encouraged.     I  learned  the  details  of  this  meetin<T 
■after  our  lunch.  ° 

Yesterday  our  outside  counsel  from  Chicago,    Ham' Chaffetz     who 
represents  us  in  the  Canteen  case  vs.    the  Justice  Department,    had'a  pre- 
trial meeting  with  McLaren  and  his  trial  people.     They  reviewed. the  case 
and  Chaffetz  s,aid  he  was  ready  to  settle  since  Justice  really  had  no  case 
i.e..    they  could  not  show  reciprocity,    etc..    and  that  ainhat  was  alle-ed* 
was  that  ITT  was  getting  too  big.     McLaren,    ignoring  the  evidence,    said 
that  ITT  must  be  stopped,    that  the  merger  movement  must  be  stopped      etc 
in  effect  saying  he  was  running  a  campaign  based  on  his 'own  beliefs  and  he" 
intended  to  prosecute  diligently.      It  is  quite  plain  that  M^'r.    McLaren's  aporoa< 
to  the  entire  merger  movement  in  the  United  States  is    keyed  into  the   present 
cases  involving  ITT.      Therefore,    it  is  equally  plain  that  he  feels  that  if  a 
judgment  is  obtained  against  ITT  in  any  of  these  cases  then  the  mer-er  move 
mcnt  in  the  United  States  will  be  stopped.     His  approach  obviously  b'ecomes 
an  emotional  one  regardless  of  fact. 

It  was  plain  that  McLaren's  views  were  not  and  arc  not  consistent  with 
those  of  the  Attorney  General  and  the  V/hite  House.      We  arc  bc-n-  pursued 
contrary  to  what  John  told  Hal.    not  on  law  but  on  theory  borderin'on  the      ' 
fanatic.  '^ 
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In  his  conversation  v/ith  Hal,   John  agreed  that  the  steam  had  gone 
out  of  the  merger  movement  because  of  tax  reform  legislation,    the  ncv^ 
accounting  principles   and  general  dc'elopmcni.s   in  the- economy.      John 
agreed  with  Kal  that  there  was  no  nc     "■  for  a  "crusade"  to  halt  the  merger 
jnovcmcnt  because  of  the  reasons  I  ;•      c  indicated  above.     It  is  plain, 
therefore,    that  McLaren  is   operating   ^n  a  completely  different  basis   from 
Jolui  and  the  White  House.     I  believt:     '.  has  reached  the  point  where  he  is 
more  concerned  about  his  personal  views  than  those  of  his  superior  or  the 
President. 

My  question  to  you  is,    should  we  get  this  development  back  to  John, 
so  he  is  aware,    and  how  do  we  do  it?        What  is  the  best  way?     I  would 
appreciate  your  help  and  advice. 


P.-??9rii\iA!  ,9.  rnMnn^TiMTiAi 
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John  W.  Poole,  Jr.,  Assistant  Chief 
General  Litigation  2ection 

United  States  v.  International  Telephone 
and  Telegraph  Corporation  (Canteen): 
Confarance  with  Defanuant' s  Counsel 


On  August  6,  1970,  Hasmond  Chaffetz  and  William  Jentss  of 
the  KlrkLand  miis  firm  called  on  Ifr,   McLaren  in  Washington 
to  discuss  possible  settlement  or  disposition  o£  the  captioned 
case.   Gerald  Connell  and  I  were  also  present. 

Mr.  Chaffetz  contended  that  the  Government's  evidence  elicited 
so  far  is  so  weak  that  the  case  ought  to  be  dropped.  He  and 
Mr.  Jentss  adverted  caaong  other  things  to  what  they  described  as 
the  extremely  small  number  of  "reciprocity"  incidents  revealed 
in  the  recent  depositions  of  the  Government's  proposed  vrLtnesses, 
Fishman,  Walsh  and  I-Ianthy,  They  mentioned  also  that  of  all  the 
possible  incidents  t/hich  have  cropped  up  in  Canteen  documents  in 
only  107.  of  these  instances  has  Canteen  gotten  business.  Overall 
ttr.  Jentes  said  that  the  incidents  of  reciprocity  which  the 
Government  intends  to  prove  are  insignificant  given  the  size  of 
this  industry. 


Hr.  Chaffetz  also  admitted  that  at  one  time  Canteen  had 
practiced  reciprocity  as  "everyone"  had  practiced  reciprocity 
because  it  was  understood  that  it  was  legal  if  coercion  was 
not  used.  He  said  that  this  was  no  longer  the  case  and 
particularly  in  view  of  ITT's  management  It  was  unrealistic  to 
expect  Canteen  to  engage  in  reciprocity. 

Mr.  Chaffetz  also  asserted  that  ITT  would  only  isprova 
Canteen's  operations  and  this  would  redound  to  the  benefit  of 
tha  Industry  as  a  whole.   (Mr.  Jentes  hastened  to  add  that  the 
managsment  improvements  ITT  would  make  were  not  of  a  sort  which 
would  be  available  only  to  large  firms.) 
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Mr,  McLaren  stated  hi3  intention  to  pursue  the  case, 
pointing  out  Chat  Che  reciprocity  icsue  v/as  only  half  the  case; 
there  was  also  a  major  issue  of  the  trsnd  toward  concentration 
through  mergers ,  a  trend  in  '.;hich  ITT  has  been  a  leader  and  a 
priae  contributor  and  one  t/nich  runs  afoul  of  the  concerns 
voiced  in  the  logislative  history  of  the  Celler-Kefauver  Act. 

Mr.  Chaffetz  said  that  although  he  had  not  Gpoken  to 
Mr.  Geneen  of  ITT  on  the  subject  he  thought  Chat  ITT  taight  be 
willing  to  consider  an  injunction  of  some  years  duration  agaiasC 
further  acquisitions  as  a  means  of  settling  the  pending  antitrust 
cases.   He  also  stated  that  if  the  facts  v/arranted  it,  ITT  would 
be  vri-lliog  to  settle  the  Canteen  case  on  the  entry  of  an  order 
along  the  lines  of  that  entered  against  U.S.  Steel.  Mr,  McLaren 
indicated  that  he  felt  that  divestiture  was  the  proper  remedy 
here. 

Mr,  Chaffetz  asked  whether  this  was  regarded  as  a  "test 
case"  and  Mr.  McLaren  challenged  that  characterization,  pointing 
out  that  this  was  one  of  a  group  of  cases  where  the  grounds  for 
Government  suit  had  been  clearly  described  to  the  proposed  defendani 
before  suit  was  brought. 
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August  10.    1970  '  '    '"^f 


MEMOR/iNDUM 

FOa  RICHARD  McUiP.EN 


■   m 

RE:  /Ehirllchmaa's  meetiag  with.  Mr,  Geaeea,  ITT 


I  askod  Mr.   Ehi-lichmaa  Is  there  was  anything  apeclfically 
dlscusspd''xa^EhiB  moeting  of  which  you  shoold  be  informed. 

(       /  -        003737  ^ 

Ho  liidicattaa  that  there  wao  nothing  of  sigraticanca  that  nseded 
to  be  passed  along;  however,  ho  did  indicate  that  he  had 
discussed  sonaa  of  tha  contest  of  this  meeting  with  the 
Attorney  General.     Perhaps  the  Attorney  General  could  glvo 
you  znoro  specific  guidance. 


Tod  V. .  Kullin 
AdnunlDtratlvo  Assistant  to 
John  D.  Ehrlichman 
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INTERNATIO.NAL  TELEPHONE    AND   TELECnAPH    CORPORATION 

Washincto.-.'  O-FICE 
1707  L  Street.  N.V/..  Washingto.n.  D.C.  20036 
Cable  Aoobess  ■  INTELCO  •  Wasminctom 

August  7,    1970 


^1 


Mr.   Charles  Colsoti 
Special  Coxmsel  to  the  President 
1600  Pennsylvania  Avenue,   N.  W. 
Washington,  D.   C. 

00573^ 

Dear  Chuck: 

.Mr.  Geneen  has  asked  Tne  to  write  to  you  and  express  his 
appreciation  for  the  extremely  cooperative  response  and  interest 
you  and  Mr.   Ehrlichman  expressed  in  regard  to  ITT's  areas  of 
concern  during  his  recent  meeting. 

He  also  asked  me  to  forv/ard  to  you- excerpts  fronn  the 
"Stipvilated  Statement  of  Facts"  recently  filed  by  the  Department  of 
Justice  in  the  LTV  -  Jones  h  Laughlin  case.     After  you  have  reviewed 
these  excerpts,   I  am  sure  you  v/ill  realize  his  concern. 

During  his  meeting  with  Attorney  General  Mitchell, 
Mr.  Geneen  and  the  Attorney  General  both  agreed  that  because  of 
the  recent  changes  in  the  tax  law,  the  decision  of  the  Accounting 
Principles  Board  and  the  depressed  state  of  the  stock  market  and 
economy,   the  merger  wave  was  over  and  we  would  not  see  such 
happenings  again.     The  Attorney  General  stated  that  it  was  not  the 
intent  of  the  Department  of  Justice  to  challenge  economic  concentration 
or  bigness  per  se,    or  big  mergers  as  such.     During  Mr.   Geneen's 
conversation  with  Mr.   Ehrlichman  and  you,   he  was  told  that  the 
President  himself  has  stated  that  bigness  as  a  merger  consideration, 
is  not  the  policy  of  his  Administration. 

In  light  of  this,   let  me  advise  you  of  a  meeting  yesterday  between 
Canteen's  counsel  from  Chicago,    Mr.   Ham  Chaffetz,  who  represents 
Canteen  in  its  case,'  and  Mr.   McLaren  and  his  trial  people.     This 
meeting  was  held  at  the  request  of  Judge  Austin  who  will  hear  the  case. 
Judge  Austin  suggested  that  a  possible  settlement  might  be  reached. 
They  reviewed  the  case  and  Mr.    Chaffetz  said  he  v/as  ready  to  settle 


m 
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since  Justice  really  had  no  case;  i.  e.  ,    they  could  not  show 
reciprocity,    etc.  ,    and  that  all  that  was  alleged  was  that  ITT  was 
getting  too  big. 

Mr.   McLaren  said  he  thinlcs  he  has  a  reciprocity  case, 
but  that  is  "only  half  the  case  and  even  if  we  did  not  have  that,   we 
would  still  be  proceeding  against  ITT  anyway"  because  of  ITT's 
series  of  acquisitions.     Further  statements  by  Mr.    McLaren. were  to 
the  effect  that 

ITT  is  continuing  to  make  acquisitions  "and 
has  to  be  stopped.  "  ^ 

ITT  is  one  of  the  leaders  in  making  acquisitions. 

Mr.   Gene  en  has  gotten  away  with  a  lot  of 
acquisitions  that  the  Department  did  not  challenge. 

ITT  has  made  all  these  acquisitions  and  is  now 
in  the  top  ten  companies. 

.ITT  just  keeps  going  on  and  everyone  else  goes 
along  with  ITT  doing  the  same  thing. 

-If  ITT  does  it,   other  people  will  do  it  too  and 
"ITT  has  got  to  be  stopped.  " 

Mr.'  McLaren  referred  to  the  "legislative  history"  of 
'Section  7  as  indicating  the  Congressional  intention  to  stop  increasing 
concentration  and  the  trend  of  mergers.     He  ir.dicated  clearly  that 
this  was  the  "other  half"  of  his  cases  against  ITT.     Mr.    Chaffetz 
pointed  out  that  Section  7  provides  that  in  each  individxial  case  the 
Government  must  show  an  adverse  effect  on  competition.     However, 
Mr.   McLaren  v/ould  not  focus  on  this  point  at  all  and  merely  made 
statements  to  the  effect  that  "mere  power  is  enough." 

It  seems  plain  that  Mr.    McLaren's  viev/s  were  not  and  are 
noc.consistent  v/ith  those  of  the  Attorney  General  and  the  White  House 
as  expressed  to  us.     Apparently,   we  are  going  to  be  prosecuted, 
contrary  to  v/hat  the  Attorney  General,    !Mr.   Ehrlichman  and  you  told 
Mr,   Gencen,   not  on  law  but  on  theory.     This  is  an  interesting  attitude 

Mm 


(170) 


5. 7     THOMAS  CASEY  LETTER,  AUGUST  7,    1970  WITH  ATTACHMENT 
Mr.    Charles  Colson  Pags  Three  August  7,    1970 


in  view  of  Judge  Timbers'  decision  refusing  to  allow  the  preliminary 
injunction  in  the  Hartford  and  Grinneil  cases.     Pointing  out  that 
Section  7  of  the  Cla>-ton  Act  "proscribes  only  those  mergers  the 
effect  of  which  'may  be  substantially  to  lessen  competition',   not 
those  mergers  the  effect  of  which  may  be  substantially  to  increase 
economic  concentration,"  the  Judge  then  concluded  (Opinion,  p.  71-72): 

"The  alleged  adverse  effects  of  economic 
concentration  brought  about  by  merger  activity, 
especially  merger  activity  of  large  diversified 
corporations  such  as  ITT,  argiiably  may  be  stich 
that,  as  a  matter  of  social  and  economic  policy, 
the  standard  by  which  the  legality  of  a  ma^ae^jr         ^ 
should  be  measured  under  the  antitrust  Izw^^vnG 
degree  to  which  it  may  increase  economic  concen- 
tration—not merely  the  degree  to  which  it  may 
lessen  competition.     If  the  standard  is  to  be 
changed,    however,   in  th=  opinion  of  this  Court 
it  is  fundamental  vmder  cur  system  of  government 
that  that  determination  ce  made  by  the  Congress 
and  not  by  the  courts.  " 


Should  you  care  to  go  into  this  matter  in  any  detail,  I'd  be 
willing  to  discuss  it---only  at  lunch. 


•Personal  regards, 

Thomas  H.   Casey 
Director 
Corporate  Planning 


Enclosure 
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UNIT!:!;  s~:-::vz  Di^viucr  •::^.:\"^ 
ro;;  Till:  i.r£;Ti.:u!  dijvuict  ov  1'~::;::;;vlv.\::ia 


LKiiTno  STATES  cr  xiz?.zc\,  ) 

) 
Plaintiff,  ) 


) 

)  Civil  AcLior.  :;o.    60-'.2Z 


) 

i.iNG-'Vzy.cc-yo'JzuT .   inc.,  ) 

aoN&s  &  l.v-g;:Li:;  steel       "  ) 

•   CORPC^L^TXO:;,    .-ir-.d  ) 

JONi^S    i    L.-.L-CHLi:C    INDUSTRIES,  )  0057^;^ 

INC.,  .) 

) 

Defendants.  ) 


STiP'Ji.p.Tnn  state::e::t  of  pacts 


The  parties   to   this   actic.T,   by   their  attorneys, 
stipulate   for  purposes   of    this    action  only,  -and   for  no 
"other  purpose,    as    follcv.'s: 
I.     juRisprcTXo:: 

1.      On  April    14,    19C9,    plaintiff   United  States 
tjf  Araerica  ij-.stituted   this    action  under  Scctic.n   15  of 
the  Act  of   Congress   of  October   15,    1914,   as   arconded     . 
(15   U.S.C.    S   25)  ,    coTJT.only   knovn   as    the  Clayton  Act, 
in  order   to  p;:cycnt   and   restrain   an   alleged  violation 
of  Section    7   of    that  Act,    as    a:?.2::c.cd    {15   U.S.C.    S    ICl - 
Section    15    of    the  Act   vests    jurisdiction    in    "the   sev- 
eral  district   courts   of    the  United  States    ...    to  pre- 
vent  and    rcctrair.   violaLicr.s    of    this   Act."      Anoncj   oti.cr 
thincj--.    Section    7    of    tl-.c   Act   prchibiti    any   cot.;  i.rnticn 
cnfjT.cjcd    in    coT.-.crce    fro::,   ucqui  rir.":; ,    directly   or 
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wliic!:    i'j.cCLucd    .I'j  :  i.c:.i'jiiL    l;cLuu'_:.    €li  j    i>.i  i' '_  i '_•  u    o:i    tlr- 

tcrni.-   oC    Ulio    pcut)0;;-.';l    rj.nal    Jiicij  :ic:rw .      Tiio   C'.ii:::::-:.:^:- 

ju-CiT  nf  .!iUc_p-X.o;2Jsal  doer,   not   co:iLrf;voriC    tlic   oivc:;t.i- 

tuzc  rcc]iiirc;.icnto   of    the   pro;oocci- rinai   JucI:j.t.ci: t   aii'i 

was   cxijrccsly   excepted,    in   Subpai-iiciiraph    (£)    on  pacjc    3 

■of  the  proposed   Final   Judcj;:\ont   froin   the  restrictions 

otl>crv;ise   L-npoocd   upon  defendants   by  Subsection    IVCC) 

of   the  proposed   Final   Judgriicnt.  nn'r'^^lTT 

IC.      This  action  is  one  of   several  cases  brougl'.t 

-by  the.  Departnent  of  Justice  predicated   in  part  on  its 

clain.  tliat   Ssr.tinn   7    of    tl'.e   Clavtcn   hct  prohibits   acouisi- 

tionsby   large   conglomerate   corporations   in   the   course   of, 

~ahd -.-.'hich -tend   to  proliferate,    a  marcror  nove.'ncnt  v.-here 

concentration    of   control    of  n-.anufacturing  assets   v.'ill    bo 

substantially    increased  .and    the    trend    to   further   cor.cen- 

' ■ —jp 

-fcration   v.-ill   be   encouraged.  Althcuch   a    United  .States 

district   Court    in    Illinois  and   anothr-r    in   the   Northern 

Uistfict  of  Connecticut  rejected   this  contention   in   the 

course  of  denying   the  Governxent ' s  motions    for    nrcliminary 

injunctions,    it  appears   that   this  issua  v/ill  be   fully 


1/  Ijnitod  State;:  v .  I.'ort.'u.eyt  Indurtries,  Inc.,  Civil 
Action  ::o.  G'j  Cil02,  filed  ;:ay  HI,  11;C5,  in  tiiC:  United 
States  District  Court    for    tl.o   liortiiern   District  of   lllinois; 

"UiVnTcn  "states   v .    Internationa  T   Tclcol.onr:   aivl    Tclcf.vaoh   Cr>v  ~ 
poraLic-n    an-.-    Griiinc'.l    Corpo-..--i:vc:i,    Civil    ,\ction   ;;o.    lUJlI), 
filed   Auciuiit    1,    IDu'J    in    the    Un.\Lccl    5;tatcu  Ui.';i.rict   Court 
for   the   District   oC   Connecticut;    and    United    Siatc:;:   v. 
Inter r.T  tio.'^.i  1    "elc'ilicnc   and    To)  onrri'i")   C"":":-''V.-. '..  i  c-n   .\;:<'.    Hie 
llaj:i:l.;:;^r"iil-..:     i~~.:~".'io.,    cT\CL'X-7C:^'.~<'T.oTJfS'^0  ,'  >  i  '.vil 

•Augur.t'l,    I'.C'J,    ill    tlu;   UniTcd    SLriLc:;   I>i::ti-ict  Court    Lov    thi: 
DiuLrJct    of   Connecticut. 
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y 

pi-cparcJ  foi:  ti.i.-'.l.     In  .M}!-'-  Ci-..>]  i  ..•.-;■.  y,^  ■; ,    Co  .  v  .  "v.-hj.  Lc- 
Cons3liualc:"i  Tr.-JiiG.,  In;.,  •ll'i  I' .  2d  SOG,  S23  (JO.  Ciu.  1QC5) 
cert,  dcnic-d,  390  U.S.  lOCO  (ISGQ),  thi-  conUcr.Lio;;  •.;.-.= 
cupportci  by  tlio  Justice  \.lio  \;i:Owe  tlic  "OriKIo;,-  OL"  TilC 
COUIIT."   (Anotlicr  Justice  concurred  solely  on  tlie  reciproc- 
ity aspect  of  tha  opinion,  id^.  at  526-27,  and  tlic  tl'.ird 
Justice  dissented,  id.  at  527  et  seg.) 

/^  17  i   Tlie  proppEsd  Final  Judoincnt  requires  iTTV  to 
divest  all  of  its  interest  in  Braniff  and  o:;onito,  or, 
in  the  alternative,  all  of  its  interest  in  JtL.   Accqrd- 
ingly,  the  proposed  Final  Judo-msnt.  contcr.plates  a  nini- 
jnum  divestiture  of  more  than  §500  million  of  assets. 
•As  stated  in  plaintiff's  press  release  announcing  the 
proposed  Final  Jud—ic.nt  —  subject  to  the  Court's  approval  — 
the  Attorney  General  stated  that  it  "calls  for  the  ir.ost 
substantial  corporate  divestiture  of  any  antitrust  decree 
in  recent' years. "   (A  copy  of  that  press  release  is 
attached  hereto  as  E>:hibit  1.)   Section  IV  (E)  of  the  pro- 
posed Final  Judgraent  contains  nur.erous  prohibitions  and 
safeguards  to  insure  that  the  conpanics  to  be  divested 
V7ill  bft  jaaintainod  as.  viable  going  business  entities  i^cnd- 
ing  the  co.Tplction  of  the  required  divcstiturc./v''^ 

18.   Subsequent  to  the  filing  of  tlic  Complaint 
heroin,  LTV  dispo-icd  of  its  entire  interest  in  its  subr.id- 
iarics  V.'ilso.-i  Siiortiuy  Goo:2:,  Co.,  ana  I.'.itiois.T]  Cai:  Kent.tl 
Syjitem,  Inc.,  the  bool;  value  of  \;ho.':c  cor.:binc-d  a;; sets  ex- 
ceeded ?1SC  million  as  of  ncccv.i^yx  31,  19C0. 


"Wif 


'/./      Uiii  I  <'r_r;i  .•(^•;    V.    \•.^•\■V\\■...  -X    Ii-.Iiir-lr  !';;:, _Ttif2^., -Tor    I'.    .'Uif!'. 
iOCC,      \\i-\j     I.:. I).     IJ].      lV(.','i;     \:.iili.l     ::i.iV>v:    v.     i  n:  •••.ii.i  I  >_<•;•>  ! 
ToJoi'li  .i..^.ii>.<l    Til_^Cft  1.^,    .~l.f.    r'.~:;;,..|V."/<.V,    70(."-V/"'(l'.    Ciiiiii. 

5V,V))'.' "  '"     "• 
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19.       TIh-    i.-;i|  ;;:■;:;    r\,...\     .-iv.-i;"/'!^.  ,     if    ■..;.;.:(,!,     ^,  i  i   |  , 


gnjii.j    oLI'--'    t.lijp.fju,    reduce    Llr.'    (-o;k:i>i:Li:.i  L  i.'.  i    ;>C    '.'ir:'^ )-•,,! 


oC 


rMnKfac!.'-:'-  •  r.M    .^  ■...'iC'.:;    ancl    should    >it;.-;i.'jL    it;    c.  I'l-ci^Li  iv.i    ei.r: 
cncour;<no:"CiiL    o!:    a    Ljronc'i    to    r>.:i.'Llicr   coticcntrciL  lo:i    a  •;   ^  i  _ 
IccjcJ    in    t.l^c   coiTipluii'.!.- .      It,    thcircTorc,    confcrr.r.   to    the 
clains   of   the   nctjartriicnt   of   Jucticc}    tii.it   the   Coniiccssioii.-il 
intciit   in  air.ciiding    Sc-ocio-.i    7    of    t!ic   Clayton   7:ct  ■■■■•as    to 
prevent   unjue   concentration   of    cconoaic   poi/cr   throurjli 
horizontal,    vertical   or   ponglo-crate   acquisitio.H[';03H/)>' 

20.  The  proposed   Final  Juacjment  provid&f.  relief 

_^.'hich   is  consistent  v.-ith   the  na  in   theories   upoi^   v.'hich 

.this  action  v.'as   instituted  and,    in  particular,    v;ith  the 

plaintiff's  understanding  of   the  Congressional  purpose 

underlying    Section  7    of    the   Clayton  Act    "to   liniit    future 

V 
dncrc-ises   in    t?io    level    of    econorilc   cor.contrction    rocvilt- 

ing   from  corporate  ir.ergefs   and   acctiisitions.  "      S .    Re? . 

1775,    Slst   Cong.,    2d    Sess'.    3     (1950). 

21.  In  agreeing  to  a  divestiture  of  the  magnitude 
required  by  the  proposed  Final  Judgrnent,  LTV  recognized 
that,  upon  entry  thereof,  it  v/ould  forego  its  opportunity 
to  contest,  inter  alia,  plainti'ff  s  claim  that  Section  7 

of  tlie^Clayton  Act  bars  acquisitions  by  reason  of  tlie  anti- 
competitive effects  resulting  from  ncrgers  v/hicli  constitute 
part  of,  and  contribute  to,  a  merger  inovcir.cnt  f->iid  \/h)cl; 
effect  substantial  Jncrcascr  in  ccononic  conccn  lr.~.  tiori  . 
I.TV  never tliclcr,.-,  agreed  to  such  a  cUvcstituro  in  th<:  K-Jicf- 
that  ix   consent  .'icttUn-eut  \:oul(l  Ijc.iicfit  the  more  t.h.iJi  ''i5,0CKi- 
public  stockholders  of  J.TV  and  Jfl.  because  llic  protracted 
Jitioa;  ion  vo'.ilO.  divert  the  «jiiv.i  yics  oi;  the  m.in.Ttjt  n-.t.nts  of 

-  9  - 
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enforced    !jy   civil    oi;    -jriMinal   cniil  ^r.io'-   I'voccc.li  nrj:;  an 
nay   be   ^'.^ipropriciLc   ur.cicr    Lho   ci.;:ciir,ir.t.iiicc3. 

32,      In   vicv;  of   the    facLn   irr.cicccl    in  P..'.ricjrapJis 
27    throu^li   31    above,    the   plaintiff   believes   that    the 
defendants'   arirccniont  to   the  anti-reciprocity  provi- 
sions  of    Sections   VII   and   VIII    of    the   i^roposed    Final 
Judgment   provides   substantial   protection   ayainst   the 
anticompetitive   effects   v.-hicli  v.ould    othsrv/ise   result' 
from   the   acquisition  and    is.  therefore   in   the   public   '~'-^^^ 
'interest . 

C.      Ban  on' Acc-uisitions 


33.  Section  V  of   the   proposed  Final  Judc;ncnt 
prohibits  LTV  and  J£L    (if  rot  divested  or  disposed  of) 
for  a  period   of   ten  years   fron  tlie  date  of  entry  of  the 
Judgnient    (or  until  LTV  disposes  of  all   its  interest   in 
J&L}    from   acquiring  any.firr.  having  assets   in   excess  of 
$100  million  without   the  prior   approval  of  the  plaintiff, 
or   failing   such  approval ,    of   the  Court. 

34 .  The   plaintiff   renrcc-entG   that    this   rcstric- 
Jbion   on    future   accuisitions  by  defendants    LTV   and   Jr.L 
addresses    itf:clC    to   n    nritic-- n--;?    ob-JprtTvo   of   the   Conolaint 
herein.    no:iiolv.    the   rrTTor;-   r.over-cnt   nrio!-;?T   large    firirs   and 
the  accelcrat incT   trend    to..'avd    c^oncnic   concontrnt ion    in 

_thc   ^j-.ici- ic-xn    cc:6nc::iv   .i"-''..    '.'•.tJ;.'-    all    the   circiimMl^incer. .     i:; 
in    the   public    intc:rCL:t. 


-  ^^m 
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KYES  ONLY  W^]n  August  10,    1970 


MEMORANDUM  FOR  JOHN  EHJRLICHMAN 

I  have  no  idea  how  reliable  the  reporting  is  in  this  letter.     Casey  is, 
of  course,    not  a  la\vyer  and  may  not  really  understand  what  is  going 
on  in  the  negotiations.     I  suspect,   however,    that  he  wouldn't  have 
written  this  without  approval  of  ITT's  counsel. 

If,   indeed,   the  facts  here  are  correct  then  we  may  be  riding  one  horse 
and  McLaren  another. 

How  do  you  think  v/e  should  best  proceed?     My  own  thought  would  be 
that  you  might  want  to  discuss  this  again  with  the  Attorney  General  to 
be  sure  that  he  has  made  known  to  Mr.    McLaren  our  policy  towards 
the  bigness  issue. 

Charles    .'. .    Colson 


EYES  ONLY 
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MEMOHANDU2vl  FOR 

THE  ATTORNEY  GENERA!^ 


John  Ehrllchman  hao  askod  ma  to  forward  the  attached 
material  and  request  that  you  call  him  once  you've  had 
a  chanco  to  review  it. 


003788 


Tod  R .  Hullin 

AdmLniBtrative  Assiatant  to 
John  D.  Ehrllchman 


Attachment 

August  10  memo  from  Chuck  Cols  en  to  Ehrllchman 
KHsibex  enclosing    August  7  letter  from  Thomas  Casey 
of  ITT    enclosing  rrr-g  excerpts  from  "Stipulated  Statement  of 
Facts"  filed  by  Justice  in  LTV-Jones   &:  Laughlin  case. 


EYES  ONLY  ^^  J 
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Attoriu'}'   Gciipral   in  charge  of  tl\e  Antitnist  Division.  I  wns  not 
iiifoiiiicd  of  tiic  protrroris  of  the  Htii^Mliou  or  negotiiitions  between  the 
inrtnienL  and  I'l'T. 

ho  secoml  point  lins  to  Ao  willi  inv  contacts  with  representatires 
o:  iTT, 

Ac  no  \\\\\f  II. u>'  I  talked  to  itriy  r''prcsentati\"e  of  Tl'T  or  any  of  its 
.subsidiaries  concerrung  the  litigation  or  the  setf lenient  negotiu lions. 

Based  on  the  records  of  my  ofTice  as  Attorney  General  and.  on  niA* 
own  recollection,  I  have  had  contact  with  three  representati\es  of 
ITT.  I  present  them  in  chronological  order. 

First  contact  was  with  Mr.  Harold  Geneen,  ])resident  of  ITT.  The 
first  time  1  n\et  Mr.  Geneen  was  the  e\ening  of  May  27,  1970  at  a 
dinner  in  the  White  House  attended  by  45  bnsiness  leaders.  The 
contact  with  Mr.  Geneen  that  evening  w  as  i)iuel3'  social,  and  I  had  no 
substantive  discussions  of  any  kind. 

M}-  second  contact  with  Mr.  Geneen  was  on  August  4,  1970,  in  mj- 
office.  My  ofRce  calendar  shows  that  this  meeting  could  not  have 
hxsted  more  than  35  minutes.  It  might  have  been  shorter.  Tlie  meeting 
was  hehl  at  .Mr.  Geneen's  request  to  discuss  tlie  overall  antitrust 
polic}'  of  the  Department  with  respect  to  conglomerates.  I  assented  to 
the  meeting  on  the  e.Kpress  condition  that  the  pending  ITT  litigation 
•would  not  be  discussed.  Mr.  Geneen  agreed  to  this  condition.  The 
pending  ITT  litigation  was  not  discussed  at  tliis  meeting. 

At  the  meeting  Mr.  Geneen  contended  that  the  Department's 
antitrust  polic}'  with  respect  to  conglomerates  was  to  bring  suits  solely 
on  the  bigness  theoiy.  I  told  him  this  was  not  the  Dci>artmcnt's 
policy  and  adWsed  h.ini  tliat  oxn-  ])olicy  was  to  bring  litigation  only 
where  there  was  a  showing  of  anticompetitive  practices. 

I  never  discussed  the  content  of  my  conversation  with  Mr.  Geneen 
with  any  member  of  the  Department,  nor  did  I  communicate  with 
auv  of  them  about  it. 

*\^ext,  Mr.  Felix  Rohatyn.  I  met  Mr.  Rohatyn  on  four  occasions, 
two  of  them  on  Ajiril  29,  1971,  one  on  September  3,  1971  and  one  on 
November  29,  1971. 

None  of  these  had  anything  to  do  witli  ITT,  and  the  Department's 
Htigation  against  ITT  was  never  mentioned  or  discussed. 

]\Iy  participation  in  tliese  meetings  was  as  a  member  of  an  ad  hoc 
government  committee  formed  in  1970  to  deal  ^\^th  the  financial 
problems  that  various  brokerage  houses  were  having  at  that  time.  Mr" 
Rohatyn,  a  ])artner  of  the  New  York  fiim  of  Lazard  Freres,  partici- 
pated as  chaiiman  of  the  surveillance  committee  of  the  New  lork 
Stock  Exchange.  Among  other  things,  that  ad  hoc  committee  worked 
on  tlie  SIPEC  legislation  during  the  summer  of  1970. 

I  would  like  particularly  to  call  the  committee's  attention  to  the 
two  meetings  ol  Ai)ril  29,  1971,  because  there  have  been  other  refer- 
ences to  that  date  during  these  hearings. 

These  meetings  were  held  to  discuss  the  jiarticipation  of  Mr.  Ross 
Perot  in  the  du  Pont  brokerage  fiiui,  which  was  having  financial 
tro.ible,  and  the  obligations  of  \he  New  York  Stock  Exchange  with 
respect  thereto. 

According  to  my  office  records,  the  fust  meeting  that  dwy  com- 
mence<l  al  9:40  a.m.  Present  iu  addition  to  myself  were  ^fr.  Perot, 
and  Mr.  Mort  Afyerson,  an  associate  of  Mr.  Perot.  Mr.  Poter  Flanigan 
joined  the  meeting  at  9:46  and  Mr.  Rohatyn  at  10:30.  Mr  RohatjTi 
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stiife  my  opiaicn  thai  he  i.s  pfc-Miiiiu-iitl}'  qiuilifit'ii  for  thf,  |)Oii:!ou 
which  tlic  I'rcsidcDt  lius  noriiiiiiUed  liiui.  I  base  my  oiJinion  not  only 
on  his  professional  qualifications,  which  are  of  the  highest  order,  but 
on  his  character,  his  integrity  and  his  dedication  to  his  office  and  to 
the  pubhc  interest. 

Mr.  Chairman,  that  terminates  my  ])rei)ared  statement  and  I  am 
available  to  the  committee. 

The  Ch.\irm.\n.  Mr.  Mitchell,  in  the  inciilenl  in  tlie  Governor's 
mansion  iu  Kentucky,  was  that  the  first  time  3'ou  liad  ever  met  Mrs. 
Beard? 

Mr.  Mitchell.   Yes,  sir;  it  was. 

The  Chairman.  What  they  are  asking  us  to  believe  is  that  a  total 
stranger — did  she  introduce  herself  to  you  or  how  did  you  meet? 

Mr.  Mitchell.  I  am  not  quite  certain,  Mr.  Chairman.  The  man- 
sion, the  lower  floor  of  it,  had,  I  woidd  say,  sou\ewhere  between  40  and 
50  people  in  it.  My  wife  and  I  were  in  a  reception  room  ofT  the  main 
hall,  and  I  believe  Governor  Nurm  was  there,  and  Mrs.  Beard  was  in 
the  room.  And  I  don't  recall  whether  an3'body  introduced  me  to  her 
or  not,  but  the  first  contact  I  had  with  her  was  at  that  time  when  she 
approached  and  opened  U])  on  the  subject  matter  of  the  ITT  litigation. 

The  Ch.\irmax.  It  is  the  case  of  a  total  stranger  meeting  the  At- 
torney General  of  the  United  States  for  the  first  time  and  discussing 
a  thing  of  this  magnitude  with  him,  is  that  correct? 

Mr.  Mitchell.  Well,  that  was  the  circumstance.  It  was  the  first 
time,  to  my  knowledge,  that  I  had  ever  met  the  laily,  and  I  don't 
think  it  was  a  question  of  discussing  it.  It  was  a  question  of  her  bring- 
ing it  up  and  my  trying  to  terminate  the  conversation. 

The  Chairman.   Yes.  Was  she  drinking? 

Mr.  Mitchell.  Well,  I  wouKl  believe  that  most  everybody  there 
was  but  I  don't  want  to  characterize  her  ])articular  condition. 

The  Chairman.  Did  Mr.  Klcindienst  ever  discuss  this  matter 
^nth  you? 

Mr.  Mitchell.  Mr.  Kleindienst  has  never  discussed  with  me  the 
ITT  litigiition  or  the  negotiations  relating  thereto  or  anything  relating 
to  the  San  Diego  convention  and  ITT  or  Sheraton  Hotels  or  the 
Republican  Party  or  anything  else. 

The  Chairman.  And  you  have  discussed  the  arrangements  for  the 
convention  with  no  one? 

Mr.  Mitchell.  I  have  not  discussed  the  arrangements  for  the  con- 
vention insofar  as  they  pertain  to  the  Sheraton  Hotel  Corp.  or  ITT 
with  anybody  until  aftei'  the  stories  were  long  since  in  the  newspapers. 
^jJ'he  Chair-Man.  Senator  Erviu? 

^^Senator  Ervin.  \Yliat  did  the  ofl^icials  of  ITT  who  visited  you  talk 
I  to  you  about? 

'  Mr.  Mitchell.  Senator,  there  was,  if  you  are  talkuig  about  the 
visit  of  ^[r.  Gcneen  in  August  of  1970,  as  I  testified  to,  and  as  I 
understand,  he  was  making  his  thoughts  knowTi  throughout  the 
Government  and  in  Congress  concerning  his  opposition  to  what  he 
thought  was  the  antitrust  policies  of  the  Dei)artment.  It  was  his 
contention,  as  I  vividly  recall,  that  the  Antitrust  Division  of  the 
Department  was  bringing  lawsuits  based  on  the  concei)t  of  bigness  as 
tlistingnished  from  the  anlicom|)etitive  factors  required  by  tiie  statute. 

Senator  Ervin.   Was  there  any  specific  reference  to  the  lawsuit 
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■  Mr.  Mitchell.  No,  sir.  The  condition  of  the  meeting  was  to  the 
I  effect  that  that  matter  would  not  be  discussed,  and  it  was  not  dis- 
cussed. 

^^^(juator  Euvix.  And  what  was  the,  couversatiou,  what  <liJ  tho  other 
members,  I  mean  the  other  officers,  of  ITT,  I  believe  you  said  there 
were  two  others  that  you  have  talked  to. 

j\Ir.  Mitchell.  The  other  two  that  I  had  talked  to,  one  was  Mr. 
Rohatyn  whose  participation  in  the  question  of  the  stock  exchange 
and  the  problems  of  the  brokerage  firms  on  the  street,  and  the  other 
one  was  Mrs.  Beard.  Those  are  the  other  two  that  I  had  reference  to. 

Senator  Ervin.  Now  did  either — well,  you  have  told  us  what  Mrs. 
Beard  attempted  to  talk  about,  what  did  the  other  officials  do,  did 
they  say  anything  about  the  ITT  or  anything  about  either  one  of  the 
antitrust  suits  against  it  or  its  subordinates? 

Mr.  Mitchell.  No,  neither  Mr.  Geneen  or  Mr.  Rohatyn  discussed 
at  all  the  ITT  Utigation  or  negotiations.  Of  course,  the  conversation  I 
had  with  Mr.  Geneen  was  back  in  the  summer  of  1970,  and  it  was 
just  then  pending  litigation.  As  I  understand  it,  there  were  no  negotia- 
tions going  on  at  that  time,  and  Mr.  Rohatyn's  conversations  with 
me  related  entirely  to  the  financial  problems  of  the  brokerage  houses 
in  New  York  City.  He,  of  course,  as  I  stated,  was  in  the  capacity  as 
chairman  of  the  Surveillance  Committee  of  the  New  York  Stock 
Exchange  which  was  very  heavily  involved  in  that  subject  matter. 

Senator  Ervin.  Now,  I  understand  from  your  testimony  that  you 
totally  disqualified  yourself  from  participation  in  any  matter  relatmg 
to  the  antitrust  suits  against  either  the  ITT  or  any  of  its  subsidiaries 
and  that  you  did  not  communicate  to  any  of  your  subordinates  in  the 
Department  of  Justice  anythmg  about  the  conversation  you  had  with 
either  of  these  tlu-ee  officials? 

Mr.   Mitchell.  That  is   absolutely  correct.  Senator.   I  did  not   . 
communicate  with  anybody  in  the  Department  about  either  of  the 
conversations  that  I  had  with  Mr.  Geneen  or  Mr.  Rohatj-n.  There  was 
no  reason  to  do  so  in  the  latter  part  and  I  didn't  in  the  former. 

Senator  Ervin.  Thank  you. 

The  Chairman.  Senator  Ilruska. 

Senator  Hruska.  Mr.  Chaii-man,  I  will  defer  for  the  time  being  to 
my  colleague.  Senator  Fong. 

Senator  Fong.  Attorney  General  Mitchell,  when  you  met  M-ith  Mr. 
Geneen,  one  meeting  was  at  the  White  House  and  the  other  meeting 
at  your  office,  is  that  correct? 

^Ir.  Mitchell.  That  is  correct,  sir. 

Senator  Fong.  At  the  second  meeting,  the  only  question  that  came 
up  was  as  to  what  was  your  policy  relative  to  antitrust  cases? 

Mr.  Mitchell.  That  is  correct,  Senator. 

Senator  Fong.  Nothing  was  discussed  invohing  the  ITT  matter? 

Mr.  Mitchell.  Notliing  whatsoever,  the  meeting  was  held  under 
the  condition  that  the  subject  matter  would  not  be  discussed. 

Senator  Fong.  Then  when  you  met  with  Mr.  Rohatyn  on  four 
occasions  all  of  those  meetings  were  at  the  office? 

Mr.  Mitchell.  They  were  all  at  mj-  office,  yes,  sir. 

Senator  Fong.  And  all  during  the  four  meetings  only  the  stock 
exchange  problems  were  discussed? 

Mr.  Mitchell.  Yes,  sir;  more  particularly  during  that  period  of 
time  the  financial  interest  of  Mr.  Ross  Perot  in  the  Du  Pont  firm 
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want  to  talk  about  it.  First  lie  said  he  removed  himsolf  front  it.  The  second  thing 
he  ."^aid  was  that  it  wus  not  a  time  or  pUirL-  to  talk  about  things  Ukc  that  or  to 
talk  about  this  or  anything  else.  The  third  thing  tliat  i  recall  him  saying  was 
that  he  didn't  want  to  hear  anymore  about  it.  He  didn't  like  the  approach  that 
she  wa3  making  or  the  pressures  that  had  been  brought  or  something  of  this 
nature.  And  he  was  right  vehement  in  his  last  expressions. 

Would  you  tell  us  what  these  other  pressures  were  to  which  Gov- 
ernor Nunn  said  you  referred? 

Mr.  Mitchell.  Senator,  1  don't  feel  that  there  were  any  other 
pressures.  I  think  what  he  might  have  had  in  mind  was  the  last 
encounter  that  we  had  at  the  table  where  I  said  that  I  would  appreciate 
if  she  would  stop  pressing  me  on  the  subject  matter,  which  she  had 
been  doing  on  the  two  prior  occasions.  That  was  at  the  time  when  you 
might  say,  that  I  lost  my  sweet  disposition  and  told  her  in  no  un- 
certain terms  that  I  didn't  want  to  have  her  approach  me  any  further. 

Senator  H.vrt.  I  then  asked  him : 

Did  he  say  anything  with  respect  to  what  kind  of  pressures  had  been  brought? 
Governor  Nunn.  No,  sir. 

Senator  Hart.  Just  that  pressures  had  been  brought? 

Governor  Nunn.  That  is  all  that  he — he  said  something  about  the  pressures 
being  brought. 

Well,  specifically,  except  for  the  conversation  then  being  engaged  in 
with  Mrs.  Beard,  had  any  pressures  been  brought  on  you  with  respect 
to  the  ITT  settlement? 

Mr.  Mitchell.  No,  sir.  As  I  stated  earlier,  I  had  disqualified  myself 

^jjDin  the  case,  had  no  conversations  about  the  subject  matter. 

^^ftenator  H.-vrt.  When  you  say   that  you   had   a   visit   from   Mr. 

I  Geneen,  but  you  made  clear  that  it  would  nttt,  the  ITT  litigation 

would  not,  be  a  proper  subject  for  the  discussion,  you  tell  us  that  Mr. 

Geneen  discussed  the  Department's  antitrust  policy  with  respect  to 

conglomerates.  That  was  at  a  time  when  the  Department  had  filed 

suit  against  ITT? 

Mr.  Mitchell.  To  the  best  of  my  knowledge  they  had  because  it 
was  in  August  of  1970. 

Senator  H.\rt.  You  regarded  Mr.  Geneen  as  speaking  for  whom, 
the  American  business  community  and  not  ITT? 

Mr.  Mitchell  I  think  Mr.  Geneen  was  speaking  for  both,  both 
ITT  and  the  xVmerican  business  conuuunity,  because  I  had  read  in  the 
newsptiper  of  many  statements  that  he  had  made  on  the  subject 
matter.  As  a  matter  of  fact,  I  think  I  recall  that  he  and  Mr.  McLaren 

Lhad  a  debate  some  place  on  the  subject  matter  and  had  made  his 
positions  quite  widely  known  through  the  press  as  to  his  opposition 
on  the  antitrust  policy  of  our  division. 
^Senator  Hart.  Do  your  records,  if  you  know,  show  any  meeting 
you  may  have  had  with  the  Lieutenant  Governor  of  California  in  the' 
spring  of  1971,  April  or  May? 

Mr.  Mitchell.  Yes,  sir;  I  have  the  records,  I  have  office  records 
which  are  kept  in  three  forms.  No.  1  is  the  ap^)ointInent  book  which  is 
made  up  in  advance.  No.  2  is  a  log  that  is  kept  of  all  visitors  during 
the  course  of  the  da}"-  and,  No.  3,  is  a  separate  card  iiule.x  that  relates 
to  visits  at  my  office.  I  have  here  the  records  pertaining  to — this  is 
the  card  index,  pertaining  to — Lieutenant  Governor  Kcinecke  and  a 
Mr.  Gillonwaters,  and  these  records  show  that  hotli  of  these  gentlemen 
visited  me  twice,  once  on  the  2Gth  of  April  in  1071,  and  the  otlier  on  tho 
17th  of  September  in  1971.  I  know  there  have  been  discussions  in  the 
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Mr.  Mitchell.  Well,  I  think  that  was  the  sole  speech  where  the 
sole  subject  mattor  was  antitrust.  I  have  made  other  speeches,  I  am 
sure,  about  the  fuuctionb  aritl  operations  of  the  De)iurtineut,  in  which 
the  antitrust  policies  were  nientionetl. 

Senator  Kennedy.  \Yhat  was  the  thrust  of  that  speech? 

Mr.  Mitchell.  The  speech  in  the  Georgia  Bar? 

Senator  Kennedy.  Yes. 

Mr.  Mitchell.  Well,  it  dealt  primarily  with  the  now  established 
policies  of  the  Department  where  wo  were  e.xtending  some  of  the 
prior  doctrines  to  the  point  where  if  bigness,  and  I  want  to  make  this 
very  clear,  if  the  product  had  anticompetitive  factors,  that  our 
policy  would  apply  to  it.  That  is  the  thrust  of  that  speecn. 

Senator  Kennedy.  And  Mr.  McLaren  was  a  vigorous  spokesman 
and  a  believer  in  that  viewpoint,  was  he  not? 

Mr.  Mitchell.  Very  much  so.  As  a  matter  of  fact,  Mr.  McLaren 
and  I  had  quite  a  number  of  discussions  on  the  subject  matter  in 
question  with  the  formulations  of  that  policy  particularly  to  make 
sure  that  we  had  the  appropriate  statutory  authority  under  the 
Kefauver-Celler  Act,  etc.,  as  to  proceed  in  this  direction. 

Senator  Kennedy.  I  imagine  Mr.  McLaren  was  under  a  good 
deal  of — well,  I  suppose,  he  was  pursuing  what  might  have  been 
considered  a  controversial  antitrust  policy  in  this  respect,  was  he  not? 

Mr.  Mitchell.  Senator,  I  would  say  that  almost  any  antitrust 
policy  gets  to  be  controversial  unless  it  is  some  predatory  practice 
that  nobody  subscribes  to. 

Senator  Kennedy.  He  was,  as  I  understand,  sort  of  an  innovator 
and  creator  and  a  true  believer  in  at  least  this  approach  on  antitrust, 
was  he  not? 

Mr.  Mitchell.  Well,  Mr.  McLaren,  Judge  McTiaren,  as  you  know, 
was  i)robably  one  of  the  leading  antitrust  lawyers  in  this  country  and 
had  great  ability  and  great  expertise  ami  he  was  particularly  interested 
in  seeing  that  any  anticompetitive  practice  which  stifled  the  competi- 
tive aspect  of  our  economy  was  pursued  to  the  pomt  where  it  would  bo 
eliminated.  That  was  the  general  a[)])roach. 

Senator  Kennedy.  And  you  supported  that  approach? 

Mr.  Mitchell.  Yes,  I  most  assureilly  do. 

Senator  Kennedy.  Mr.  Klciiulienst  had  mentioned,  during  the 
couise  of  his  appearance  here,  that  he  belie\-etl  very  strongly  in  that 
apjjioach.  I  tluuk  he  volunteered  that  when  any  occasion  presented 
itself,  he  indicated  his  full  and  complete  support  for  what  Mr.  McLaren 
was  attempting  to  do  in  the  Antitrust  Division.  I  think  he  even  vol- 
unteered tiiat  he  believed  \'ou  did  the  same  as  well  at  the  time  you 
were  called  upon  to  speak  for  the  Justice  De[)artment. 

Mr.  Mitchell.  Well,  1  would  believe,  Senator,  that  Mr.  Kleindioust 
would  carry  out  the  policy  of  the  department  that  had  been  laid  down 
by  the  Attorney  General  and  the  Assistant  Attorney  General  m  charge 
'  the  Antitrust  Division, 
enator  Kennedy.  Now,  when  Mr.  Geneen  came  down  to  visit  you, 
you  had  an  awareness  that  the  ITT  cases  were,  in  effect,  in  operation  or 
being  pursued  or  were  at  least  in  the  forefront  of  the  Antitrust  Di- 
vision? 

Mr.  Mitchell.  I  had  an  awareness  that  the  cases  had  been  filed. 
The  status  of  them  I  did  not  know. 
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Senator  Kennedy.  And  wlion  Mr.  Geneen  came  do\vn  and  was 
speaking  to  you  about  antitrust  |)oli(;y,  what  sort  of  argument  was  it, 
do  you  remember,  tliat  he  was  making  to  you? 

S\i\  MiTcifKr.L.  As  1  testified,  Senator,  it  i^  iu  my  fir»:'();tre(!  state- 
ment, ttic  basis  of  bis  argument  was  that  the  Antitrust  Division  wus 
bringing  these  cases  on  the  basis  solelj'  of  bigness,  and  that  the  statutes 
didn't  authorize  it,  tliat  tliere  wasn't  anything  wrong  with  bigness 
from  the  economic  point  of  view,  and,  as  I  testified  in  my  pre|)ared 
statement,  I  told  him  that  that  was  not  the  basis  upon  which  tlie  Anti- 
trust Division  was  proceeding.  There  had  to  be  anticompetitive  factors 
before  the  Department's  pohcies  appUed. 

Senator  Kennedy.  Was  Mr.  Geneen  persuaded  at  all  by  your 
arguments? 

Mr.  Mitchell.  I  would  doubt  it  very  much. 

Senator  Kennedy.  Did  you  take  any,  make  any  notes  on  the  basis 
of  this  meeting? 

Mr.  Mitchell.  No,  sir;  none  whatsoever. 

Senator  Kennedy.  Because  it  was  just  a  general  policy  discussion? 

Mr.  Mitchell.  Just  a  general  policy  discussion. 

Senator  Kennedy.  If  you  accepted  Mr.  Geneen's  arguments,  what 
do  you  feel  would  have  been  the  impact  on  the  ITT  cases? 

Mr.  Mitchell.  I  don't  know,  Senator.  I  don't  know  enough  about 
the  ITT  cases  to  make  that  judgment. 

Senator  Kennedy.  Well,  certainh'  he  wasn't  making  these  argu- 
ments completely  out  of  the  blue,  was  he? 

Mr.  Mitchell.  Senator,  I  tliink  he  was  making  them  as,  almost  as, 
an  evangelist  with  respect  to  the  subject  matter. 

Senator  Kennedy.  Didn't  the  subject  matter  affect  Ids  own 
situation? 

Mr.  Mitchell.  Of  course  it  did.  On  the  other  hand,  it  may  have 
affected  further  acquisitions  by  ITT.  In  other  words,  both  siiles  of  the 
coin. 

Senator  Kennedy.  AMiat  do  you  mean,  both  sides  of  the  coin?  You 
mean  the  side  of  the  coui  that  has  many 

Mr.  Mitchell.  The  side  of  the  coin  that  he  was  not  under  restraint 
and  comi)ulsion  so  far  iis  I  know  from  going  aheail  with  any  additional 
acquisitions  at  that  time. 

Senator  Kennedy.  What  is  the  other  side  of  the  coin? 

Mr.  Mitchell.  That  is  it,  the  other  side  of  the  coin  was  that  he  was 
involved  in  the  litigation  at  that  time. 

Senator  Kennedy.  He  was  involved  in  litigation.  If  there  had  been  a 
change  by  the  Justice  Department  of  its  antitrust  policies  to  accept 
Mr.  Geneen's  viewpoint,  how  do  you  think  that  would  have  afl'ected 
the  antitrust  division  of  your  Department? 
I       Mr.  Mitchell.  Senator,  as  I  just  got  through  testifying  in  response 
I  to  your  question,  I  haven't  any  iilea  because  I  don't  know  the  nature  or 
^he  merits  of  those  piuiieular  cjises  that  were  filed, 
^^jenator  Kennedy.  Well,  so  you  are  suggesting 

Nlr.  MncHELL.  What  I  am  really  saying  is  that  the  statutes  apply 
to  anticompetitive  j)ractices,  reciproi-ity  or  \\hatever  it  may  be. 
The_\  may  very  well  have  been  involved  to  the  ])oint  in  tiie  litigation 
that  was  then  pending  in  the  Dei)artment  where  ids  argument  wouldn't 
have  hail  any  eh'ect  upon  it. 

Senator  Ken.vedv.  Well,  do  you  reall)'  believe  that  to  be  so? 
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iNTERiiATio:u,L  telepho:;e  a;;d  telegraph  corporation 

itdEKfiATiofiW.  he:aoqijmi£rs 


TO 
fROH 


J.F.   Ryan  / 

E.J.   Gerrity// 


DATE     August  10,    1970 

WHtK  niPLY(NO.  P(.t>.St  QUOTE  f(t£ 


SUBJECT  Urgent 


John: 

As  a  follow-up  to  what  we  Bid  Friday  with  Colson  et  al  in  re  antitrust 
it  is  important  that  Bob  Schmidt,   Dita  Beard,   Horner-Goodrich,   and  whomever 
else  should  bu  aware,   that  wc  acquaint  key  people  with  wliat  happened  last 
Tuesday,   followrtd  by  the  Chaffetz.  meetinij  on  Tliursday,    plus  our  actions  on 
Friday,     The  purpose  is  not  to  have  these  people  act  but  to  have  them  informed 
eo  that  they  may  be  ready  to  act'-if  needed. 

I  discussed  this  with  Bill  Merriam  and  Tom  Casey  and  Ed  V/alJacc  is 
aboard  here.     (Keith  is  en  route  to  Rio  with  Hendrix  for  a  tv.'o-weck  visit.) 
Dita,  for  example,   sliould  brief  Rog,   Bob  et  al.    Schmidt  and  the  rest,   Ray 
and  Bert,   will  know  what  to  do  and  Jack  and  Bernie  should  be  aware  .lind  keep 
their  ears  open  in  re  what  is  happening  to  "Mac,  "  the  key  to  the  whole  thing. 

Bill  McPike  should  be  intimately  aware  and  I  ask  that  you  and  Tom 
Casey  rcvicv,'  this  closely  with  him  and  confirm  to  nie  or  Ed  Wallace  that  this 
has  been  done.     I  will  Rivc  you  e.very  available  input  fronn  this  end.     And,    Tom, 
don't  forget  Kevin.     I'll  call  Jack  today. 

One  last  key  reminder:    when  Hal  saw  John,  he  commented  on  the  Savannah 
speech  of  June  O,    i')69  to  this  effect:    Wc  do  not  say  that  bi{;;ne33  ia  bad;  we  -said 
that  if  you  mcr{;;e  witliin  the  top  200  you  may  have  antitrust  probloins.     Some  incrRers 
are  t;ood.     It  ia  interesting  and  important  that  we  note  that  Mac  is  more  responsive 
to  Hart  and  Coller  than  to  John  and  the  President.     It  is  also  important  to  remember 
that  Cliafi'etz.  went  to  Mac  at  Uie  sUL^tcstion  of  Judge  Austin  to  see  if  an  agreement 
could  be  worked  out.     Our  job  is  to  keep  reportin;^  wliat  is  happening. 

cc:    Beard,   Cacey,  Schjnidt,   Goodrich,    Horner,   Wallace,   Perkins 
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It  was  plain  that  M<r>arpn's  vions  worn  imt  and  are  not  eonsistont  with  thn=e 
of  the  Attiiriiey  Geiieial  and  the  W'liitc  II"U<e.  We  are  being  ijursued,  contrary 
to  what  John  told   Ilal,  not  on  law  Imt  on  theory  bordering;  on  the  fanatic. 

In  his  conversation  with  Ilal,  John  agreed  tliat  the  >team  had  gone  out  of  the 
merger  movement  because  of  tax  reform  legislation,  the  new  accounling  prin- 
ciples and  general  deveIoi>ments  in  the  cionoiiiy.  John  agreed  with  Ilal  I  hat  there 
was  uo  need  for  a  "crusade''  to  lialt  the  merger  movement  because  of  the  reasons 
I  have  indicated  above.  It  is  plain,  therefore,  that  McLaren  is  operating  on  a 
completely  different  basis  from  John  and  the  White  House.  I  believe  it  has 
reached  the  point  where  he  is  more  concerned  about  his  personal  views  than 
those  of  his  superior  or  the  President. 

My  question  to  you  is,  should  we  get  this  development  back  to  John,  so  he 
is  aware,  and  how  do  we  do  it?  What  is  the  best  way?  I  would  appreciate  your 
help  and  advice. 


ITT  Washi.'jcton  Office, 
Washington,  D.C.,  August  24,  1970. 


Personal  and  confidential 
To:  Mr.  W.  R.     Meebiam 
From :  Joh.v  F.  Ryan 
Subject :  Highpoints 

Bill:  Here  are  just  a  few  Items  that  1  wanted  to  be  sore  I  don't  miss  when 
I  bring  you  up  to  date  verbally: 

1.   ASnTRCST 

You  know  of  my  call  on  Stans  on  the  10th  (you  have  a  copy  of  my  note  cover- 
ing the  visit  which  I  sent  to  Ned),  and  HSG's  call  to  me  of  the  20th.  I  attempted 
to  explain  to  Hal  that  Stans'  comments  shouldn't  necessarily  be  construed 
to  be  a  recommendation — it  was  more  in  the  vein  of  Stans  thinking  out  loud, 
suggesting  some  tangible  starting  point.  Hal's  posture  is,  as  you  well  know, 
that  we  have  done  nothing  wrong,  that  we  will  do  nothing  wrong,  and  that 
Justice  (McLaren)  Is  unfairly  harrassing  us.  As  we  discussed  this  morning,  the 
first  trial  dates  are  rapidly  approaching.  Obviously,  somebody  is  going  to  have 
to  get  the  ball  rolling,  either  on  their  side  or  ours',  if  there  is  to  be  a  settlement. 

I  assume  that  following  our  telecon  this  morning  you  looked  at  Ned's  memo 
describing  his  visit  with  Agnew.  If  Kleindieust  follows  through,  this  may  be 
the  break  for  which  we  have  been  looking.  An  obvious  question  here  is :  How 
will  McLaren  react? — or  another  way  to  put  it.  How  good  a  Republican  is 
McLaren? 

2.   OFDI 

You  will  recall  that  the  intelligence  gleaned  from  Colson  has  led  u.<>  to  believe 
that  there  would  be  some  relief  forthcoming  during  1070,  then  Billyou's  memo 
taking  exception  to  this  intelligence  and  lastly  Stans'  remarks  which  indicated 
relief  would  probably  not  be  experienced  until  next  year.  Billyou  happened  to 
be  here  when  Ned  came  during  last  week.  Billyou  joined  Ned.  Bob  Schmidt,  Bill 
McHale.  and  me  for  a  drink  at  the  Carlton  and  we  further  discussed  the  subject 
with  an  agreement  that  we  would  all  think  about  it  and  see  what  we  could 
come  up  with.  It  was  first  suggested  that  we  get  back  to  Colson  and  ask  if 
perhaps  we  had  misunderstood.  When  I  talked  to  Hamilton  (at  Ned's  request) 
last  Wednesday,  Lyman  suggested  we  ask  Colson  if  relief  was  coming  during 
1970.  was  there  to  be  relief  of  a  .sjjecific  nature,  i.e.,  case  by  case,  or  was  it 
to  be  generic.  During  our  tete-a-tete  in  the  bar  it  was  decided  that  oiir  strategy 
would  be  not  to  go  back  to  Colson:  the  reason  being  that  if  it  does  not  come, 
we  can  .go  back  to  Chuck  and  say :  "My  golly.  Ch\ick.  you  led  us  to  believe  that  we 
were  going  to  receive  relief,  we  planiied  accordingly,  it  didn't  come,  and  ni>w 
we're  in  a  terrible  bind — you've  got  to  help  us."  Meanwhile  Ned  called  this 
morning  and  said  that  we  should  develoj)  an  acti'^n  program  on  OFDT.  incorpo- 
rating some  calls  we  should  set  up  for  Perry  and  Hamilton.  When  we've  got 
it  together,  we  will  send  it  to  New  York,  and  then  our  people  will  get  tocrether 
with  nillyon  to  discu.ss  it.  If  memory  serves  me.  Nod  said  he  wnu'd  be  seeing 

Ilaniilfon  on  Wednesday  in  Chicago.  I  tliiuk  he  said  it  was  a  dinner  for  Pat 
O'Malley.  Ned  also  mentioned  that  we  should  include  some  calls  of  an  unnificial 
nature  at  Treasury.  We'll  have  to  talk  some  more  about  this  subject.  Note; 
Please  see  Billyou's  memo  of  Au.gust  20. 
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3.  kocer's  party 

The  tentative  date  on  this  is  September  13.  Xed  has  called  me  a  coufile  of 
times  on  this,  as  has  Ko^e  in  fnlUiwuii.  You  knou-  the  reason  for  this  party, 
but  the  guest  list  also  will  incliiUe  a  mimljei-  of  other  caliitiet  people  such  as 
the  Blouiits,  Wilsons,  Doiuinicks,  Aj;neus,  Hailous,  Fords,  and  t'luui^rans.  Xe<l 
asked  that  we  put  togt-rher  a  poop  sheet  for  Mr.  &  .Mrs.  Gtncen  which  will 
include  not  only  brief  bio's  of  the  men  but  also  their  wives  for  June;  facts 
about  .Morton's  farm;  a  fairly  complete  bio  on  Mitchell  and  his  recent  accom- 
plishments in  other  areas  such  as  crime,  drnus,  etc;  .some  detail  on  the  new 
Post  Otfice  plan;  and  then  general  information  as  to  the  type  of  clothes  to 
wear,  planned  activities,  etc.  I  asked  Jack  Horner  to  put  this  together,  but  Dita 
will  have  to  get  the  information  concerning  the  farm,  etc.  Rose  called  me  Friday, 
saying  that  Gerry  Hood  wanted  to  conlirm  the  date  of  0/13.  I  told  her  that  .she 
had  better  hedge  a  little  in  that  the  date  was  not  "cast  in  concrete."  According 
to  Dira,  not  everyone  has  as  yet  been  asked,  and,  while  it  was  the  tentative 
date,  this  could  change. 

4.   "dita   axd   dollat.s" 

I  was  asked  by  Xed  to  get  some  feel  for  you  from  Dita  as  to  what  is  required. 
I  have  a  little  note  on  this  which  I  will  give  to  you. 

6.     BUDGET 

I  hare  gone  over  the  budget  with  Bob — it's  ready  for  review.  There  are  a  few- 
items  we  should  kick  around.  I  took  Bob  over  to  U.S.  Steel  and  looked  at  their 
security  setup.  Bob  Miles  has  a  representative  from  the  companv  who  installs 
these  systems  coming  in  on  Wednesday  for  a  survey.  Based  on  USS's  expendi- 
ture, it  would  appear  that  we  could  do  both  floors  in  a  comparable  mauner  for 
something  under  $1,000.  This  is  the  old  electrical  ribbon  idea  which  is  a  good 
answer  for  our  glass  entrance  panel. 

6.    FOREIGN    BAXK    ACCOUNT   BIIX 

Joyce  has  been  following  this  and  due  to  the  recent  inclusion  of  the  provision 
that  would  require  declaring  money  brought  in  as  well  as  out.  this  can  be 
potentially  very  "troublesome."  Bob  Schmidt  and  1  discussed  this  on  Friday. 
Joyce  should  have  tlie  print  within  the  next  day  or  so.  It  was  not  available 
today— we  understand  that  there  are  some  loopholes,  but  they  may  or  may  not 
help  our  cause. 

7.    FEC    COilVETS 

Joe  Cera  and  John  Gardner  were  here  on  Thur.sdav  and  Fridav.  Pittmnn  al<:o 
called  me  on  Thursday.  Our  two  competitors  are  Page  and  Philco'-Ford  Pittman 
is  concerned  Waldschmidt  of  Page  is  in  desi)erate  straits  and  trviug  to  brin-  pres- 
sure m  high  DOD  levels  to  challeuge  our  figures  as  being  unrealisticallv  low  AVe 
learned  today  that  all  three  proposals  have  l^en  returned  for  further  cl.irifica- 
non.  Bob  .Miles  has  his  friend  watching  this  one  verv  closely.  According  to  FEC 
based  on  the  numbers,  we  are  the  apparent  winner,  but  thev  fear  we  may  be 
knocked  out  of  the  box.  So  far.  our  intelligence  would  have  us  believe  that  we 
are  still  number  one.  I  have  asked  Bob  .Miles  to  continue  to  watch  this  one  very 
closely. 

Bill  on  another  FEC  matter,  you  will  recall  I  i.as.sed  on  what  Chasen  was 
quoted  as  having  said  concerning  FEC's  loss  of  Jl'L  job— please  ask  me  to 
refresli  your  memory  on  this  one. 

There  are  a  number  of  other  items  I  will  discuss  with  vou.  some  more  impor- 
tant than  others.  Without  regard  to  their  i)rioritv.  thev  are  as  follows- 

1.  Levitt— Waste  Dispo.sal  Project  with  FWPC.V. 

2.  ITT  WorldCom's  lay-offs 

3.  Occuiinti.inal  Safety  Legislation— George  Orth/Rav  O'Brien  S/1 

4.  Expediting  .\ct 

5    Ed  .Mitchell.  Patton.  Clow called  me  on  S/IT— will  be  furnishing  U3 

with  a  positinn  pnjier 

C.  Who's  Who— Floyd  Owens  c.illed.  and  I  tried  to  call  him  without  suc- 
cess— don't  know  what  this  is  ;il>ont 

T.  Xord  ^^ch^\iebert/Ail•port  Transport  Terminal— visit  with  me  on  S/ID 
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8.  CInss  Action  Bill — ploase  see  Joyce  memo  of  8/21  and  nob  Deasy's  of 
same  date 
There  are  a  few  other  items  of  minor  importance.  I'll  pa.ss  tUem  on  to  yon. 
Welcome  Back ! ! 

Jonx. 


Intebxatioxai,  Telephoxe  Axn  TF.T.EnnAPH  Corp. 

A'eio  York,  \.Y.,  April  22.  1071. 
Hon.  Peter  G.  Peterson', 

Assiitant  to  the  Prmiilcnt  for  International  Economic  Affairs,  Old  Executive 

Buil'liiiff,  Washington,  B.C. 

Dear  Pete:  Tour  time  and  discn.'sslon  last  week  were  very  much  appreciated. 

Your  program  would  appear  to  be  the  first  broad  constructive  ap[>roach  to  the 

moimtins  problems  of  our  balance  of  payments,  trade,  and  overall  international 

position,  many  factors  of  which  will  have  direct  effect  on  our  economy  at  home. 

I  understand  that  this  assignment  is  new,  but  let  me  say  it  has  been  urgently 

needed  for  a  long  time. 

You  have  a<ked  if  I  could  suggest  some  names  to  work  ns  Committeemen  on  a 
fairly  intensive  basis  through  a  three-month  period  in  the  four  areas  of: 

(1)  Industrial  Technolosy; 

(2)  Raw  Materials  and  Clean  Energy  Source; 
(.3)  Business — Government  Relations;  and 
(4)  Productivity. 

I  have  attached  a  list  of  names  for  this  purpose  with  .some  rerr  brief  notntiona. 

In  addition,  if  I  ma.v.  I  would  like  to  offer  to  serve  on  any  of  your  Committees. 
I  will  do  my  best  on  time  realizing  other  commitments.  The  Business-Govern- 
ment Relations  and  Productivity  is  where  in  my  opinion  the  real  battle  has  to 
be  won  if  we  are  to  be  successful  in  reversing  current  trends. 

On  the  .subject  of  our  conversation  last  week,  I  am  attaching  a  brief  note  which 
you  may  find  useful  as  a  summation  of  one  aspect  of  the  problem  we  discussed. 

Thank  you  again  for  your  interest  and  courtesy. 
Sincerely, 


(Original  signed  by  H.S.  Geneen.) 

V 

Suggested  Names 

1.  Eugene  Black,  financial.  Former  head  AVorld  Bank.  Wide  background  inter- 
national and  domestic  Government  service. 

2i  John  McCone,  Business  and  shipping.  Former  head  atomic  energy  Gorem- 
ment  service. 

3.  Andre  Meyer,  Financial.  Wide  background  international  and  domestic. 

4.  Rudolph  Peterson,  Former  head  Bank  of  America.  Wide  background  on 
Government  commissions. 

1.  C.  W.  Cook,  Head.  General  Food^. 

2.  Richard  Gerstenherg.  Financial  head  General  Motors. 

3.  John  Harper.  Head,  Aluminum  Company  of  .\nierica. 

I  know  all  of  these  as  competent  and  hard  working.  The  first  four  are  more 
senior  in  age  and  background.  The  latter  three  are  active  in  their  careers  bnt 
good. 

Memorandum  on  Anti-Trust  Polict  and  its  Rei.ation'  to  the  Economic  Pouct 

OF  the  United  St.vtes 

The  most  significant  comment  on  the  Antitrust  policy  as  related  to  the  economic 
policy  of  the  United  States,  which  is  the  responsibility  of  the  executive  branch 
of  the  government,  is  that  there  has  been  little  past  correlation  between  the  two 
policies  although  high  interdependence  is  necessary  for  successful  economic 
progress. 

A  specific  example  in  this  respect  is  to  be  found  in  the  Economic  Report  of  the 
President,  dated  February.  1070.  Wliat  follows  are  excerpfs  from  tlie  broader  text. 

Page  9.") — Mergers,  even  between  competitors,  are  not  per  se  violations  of  the 
law.  however,  and  they  may  even  favor  hpaUliy  competition.  The  ready  market- 
ability of  a  firm  may  encouiago  others  to  become  entrepreneurs  and  establish  new 
enterprises.  Mergers  may  also  be  an  efficient  way  of  replacing  incompetent  man- 
agements. They  may  lead  to  greater  economies  of  scale  in  production  and  market- 
ing. And  they  may  make  it  easier  to  transfer  resources  to  the  industries  or 
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6.      On  Septenber  15,  1970  the  trial  In  ITT-Grlnnell  began.  In 
neaoranda  dated  Septeaber  17,  1970  from  Ehrllchnan  to  Attorney  General 
Mitchell  and  October  1,  1970  fron  Colson  to  Ehrllchnan,  the  ITT  litiga- 
tion was  discussed.  Ehrllchoan  and  Colson  stated  their  concern  that 
McLaren's  conduct  of  the  ITT  cases  constituted  an  attack  on  "bigness 
per  se"  contrary  to  the  Adalnlstratlon's  expressed  antitrust  policy. 
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»5 
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D.  C.  110  Rer.  Civil  Docket  Cooltsuttlon 


-tW^ 


AJ^ 


9/14 
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6.2     JOHN  EHRLICHMAN  MEMORANDUM,    SEPTEMBER  17,    1970 
— ^.wii-.ucr  \l,   1V70 


% 


MEMORANDUM  FOf.  THZ  ATTORNEY  GENSKAL 
Ke:    The  Ucitsd  States  va,  ITT 


I  was  disappointed  to  Ica'^n  that  tha  ITT  ca3s  had  gone  to  trial 
with  apparently  no  furfchar  effort  on  the  part  of  Mr,  McCIarca 
to  aettle  thio  case  with  ITT  on  the  haala  of  oar  uadorafeaiiding 
that  "larganaas"  was  not  really  an  issiia  io  the  caaa, 

ITT  hao  passed  word  to  U3  that  the  gravaman  o£  tha  caso  ro- 
rnalna  "largeiiesa"  which  is  contrary  to  tho  understanding  that 
I  boUeve  you  and  1  had  during  the  tizco  that  we  eacii  talked  to 
Mr,  Ginoen.  ^  ^  . 

004146 

1  think  we  are  in  a  rather  awkward  position  with  ITT  la  view 
of  the  assurances  that  both  ycu  and  I  rnnst  liave  given  Giasea 
ca  this  B abject. 

I'll  bs  out  of  toach  for  about  two  weeks >  bui  I  would  apprcciatu 
your  reesaJTualag  our  positioa  in  the  case  in  view  of  these 
conversations.     Glncea  is,   of  course,   entitled  to  assume  the 
Administration  meant  what  it  said  to  hiin. 


John  D,  Ehrlichmaa 


JDEiJDEikom 

bcc:      Colson 
Cole 

CONFIDENTIAL 


EYES  ONLY 
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6.3     CHARLES  COLSON  MEWFtAHDVN,    OCTOBER  1.    1970  WITH  ATTACHUEJIT 
MPAtORAXDUM 

THE  ^VH^fE   HOUSE 

WASICINCTO.V 


October   1,    1970 


¥^ 


EYES  ONLY 


MEMORANDUM  FOR  JOHN  EHRLICHMAN 


I  am  enclosing  a  copy  of  the  speech  which  Mr.   McLaren  gave  on 
September  17th.     He  does  not,    as  you  will  see,   defend  the  proposi- 
tion that  under  the  existing  anti-trust  laws  a  case  can  be  brought 
on  the  grounds  of  bigness  per  se.     What  he  does  argue  is  that 
bigness  is  not  good,   and  that  the  thrust  of  the  anti-trust  laws  should 
be  directed  to  economic  concentration  and  bigness.     He  points  out 
that  while  legislation  might  be  needed.    Justice  can  and  is  doing 
things,    short  of  obtaining  new  legislation  (note  the  last  paragraph 
in  particular). 

In  sum,    I  think  that  we  still  have  a  problem  here,   which  is  a  serious 
one  and  which  is  manifesting  itself  in  Mr.    McLaren's  conduct  of  the 
ITT  case. 


C^..  ^°3SSS 


Charles  W.    Colson 


EYES  ONLY 
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6.3     RICHARD  MttLAREN  SPEECH,   SEPTEMBER     17,    1970 


BIGNESS,    EFFICIEtiCY    AND  ^ANTITRUST 
REMARKS 

OF 


RICHARD  W.  MCLAREN 
Assistant  Attorney  General 
Antitrust  Division 


Before  The 


COUNCIL  ON  ANTITRUST  AND  TRADE  REGULATION 


50t;h  Anniversary  Convention     j/j^'^/  '7^ 
The  Federal  Bar  Association      ' 


V<ashington,    D.C. 
September   17,    1970 
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6,3     RICHABd  MoLAEEJl  SPEECH,  SEFTEMBEH     17,    1970 

BIGNESS,  EFFICIENCY  Atip/AlilTT TRUST 

Too  often  I  think  that  we  of  the  antitrust 
bar  forget  that  the  debate  over  corporate  size, 
including  the  concepts  of  economies  of  scale  and 
industrial  concentration,  and  their  relationships 
to  antitrust  violation,  is  no  modern  phenomenon. 
It  has  challenged  lawyers  and  economists  almost 
•since  the  passage  of  the  Sherman  Act.   Much  evidence 
has  been  gathered  on  the  subject  over  the  years. 
My  thesis  today  —  based  on  this  evidence  —  is  that 
bigness  as  such  is  not  bad,  but  you  don't  have  to  be  a 
big,  multi-plant  firm  to  be  good.  .There  is  still 
a  place  in  our  economy  and  in  our  society  for  the 
efficient,  single-plant  firm.       003'^  i  •    ^  - 

In  July  1911,  a  Senate  resolution  directed     ^  "^^j 
the  Committee  on  Interstate  Commerce  to  consider 
"what  changes  aiTe  necessary  or  desirable  in  the  laws 
of  the  United  States  relating  to  the  creation  and 
control  of  corporations  engaged  in  interstate- 
commerce."  1/  The  hearings  which  followed  make 


1/     Report  of  the  Senate  Committee  on  Interstate 
Commerce  pursuant  to  S.  Res.  98.  62nd  Cong.,  1913,  p.  1 


W 
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6.3     RICHARD  McLAREN  SPEECH,   SEPTEMBER  27,    1970 


•J  J  -  1 
interesting  reading.   One  witness  indicated  that 

such  corporations  should  )De  licensed  by  a  federal 

cominission  and  the  license  revoked  in  case  of  improper 

behavior.   He  believed  corporate  concentration  had 

many  favorable  aspects,  but  "in  order  to  protect  the 

people  against  imposition  on  the  part  of  the  managers 

of  those  aggregations  of  wealth  there  should  be 

aovernment  control."  2/   Those  who  regard  some 

recent  antitrust  policies  as  radii:^!- might  ponder 

the  fact  that  this  federal  licensing  system  v/as 

suggested  by  Judge  Elbert  Gary  of-  United  States  Steel. 

Another  witness  at  the  1911  hearings  spelled 

out  some  of  the  favorable  aspects  of  corporate  size 

which  Judge  Gary  undoubtedly  had  in  mind.   George 

Perkins,  who  had  been  associated  with  the  Morgan 

interests,  argued  that  large  size  promoted  industrial 

efficiency.  3/      "There  is  no  better  comparison," 

he  said,  "than  the  difference  between  a  large  and  a 

small  college.   You  get,  as  a  rule,  the  best  football 


2/   Id.  at  p.  843. 

3/   Id.  at  pp.  1104,  1108,  1120, 
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^6.3     RICHARD  MaLAEEN  SPEECH,  SEPTEMBER     17,    1970 

;    .-.5  ■? 

and  the  best  baseball  team  at  a'-'large  college  .... 
[bjecause  you  have  a  larger  number  of  men  to  select 
from.   You  can  maintain  your  efficiency  in  a  large 
corporation  better  because  you  have  a  large  number 
of  men  to  select  from."  _4/   Mr.  Perkins  also  spoke 
of  the  ability  of  large  firms  "to  appropriate  a. great 
deal  of  money  for  experimental  work"  and  to  compete 
successfully  in  world  markets.  ^/riQ39U  1 

It  fell  to  a  wealthy  Boston  lawyer  named  Brandeis 
to  present  the  contrasting  view.   He  met  the  efficiency 
argument  head-on.   Many  large  enterprises  are  formed, 
he  said,  not  to  derive  efficiencies  but  because  the 
businessman  "may  make  a  great  deal  more  money  if  he 
increases  the  volume  of  his  business  tenfold,  even  if 
the  unit  profit  is  in  the  process  reduced  one-half."  6/ 
As  for  the  formation  of  the  trusts,  the  "potent  causes" 
were  not  a  desire  for  greater  efficiency  but  to  avoid 
"very  annoying  competition,"  "the  desire  of  promoters 
and  bankers  for  huge  commissions,"  and  the  capitali- 
zation of  failure  by  buying  out  a  vigorous  competitor 


V  Id.  at  p.  1108. 
5/  Id.  at  p.  1124. 
6/   Id.  at  p.  1147. 


It  j  1 
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6.3     RICHARD  McLAREN  SPEECH,   SEPTEMBER     17,    1970 


r.  . 

!;:■:     I 


at  a  prerniuiri  price.  1/ 

Brandeis  was  also  sensitive  to  problems  of 
modern  management.   "When  .  .  .  you  increase  your 
business  to  a  very  great  extent,  and  the  multitude  of 
problems  increase  with  its  growth,  you  will  find,  in 
the  first  place,  that  the  man  at  the  head  has  a 
diminishing  knowledge  of  the  facts  and,  in  the  second 
place,  a  diminishing  opportunity  of  exercising  a 
careful  judgment  upon*  them."  8_/   The  successful 
trusts  owed  their  success,  he  argued,  not  to  efficient 
management  but  to  market  power.  9_/  And  he  observed 
that  during  the  period  in  which  the  Steel  Trust  had 
existed  "we  have  been  losing  our  relative  position  in 
the  great  markets  of  the  world."  10/   G0393.) 

Another  shortcoming  of  industrial  concentration 
was  its  tendency  to  discourage  invention.   As 
Brandeis  put  it:   "Men  have  not  made  inventions  in 
business,  men  have  not  made  economies  in  business. 


7/  Id.  at  p.  1171. 
8/  Id.  at  p.  1147. 
9/  Id.  at  p.  1148. 
10/   Id.  at  pp.  1150-51. 
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Up: 

to  any  great  extent  because  they  wanted  to.   They 
have  made  them  because  they  had  to,  and  the  proposition 
that  'necessity  is  the  mother  of  invention'  is  just 
as  true  today  in  the  time  of  the  trusts.  .  .as  it  was 
hundreds  of  years  before."  11/ 

Finally,  Brandeis  spoke  of  the  political  and 
social  consequences  of  industrial  concentration. 
"[Y]ou  can  not  preserve  political  liberty,"  he 
observed,  "unless  some  degree  of  industrial  liberty 
accompanies  it,"  12/  "and  he  cautioned  the  committee 
to  "consider  the  effect  [of  concentration]  upon  the 
development  of  the  American  democracy."  13/ 

"•  0039Ub 

I  have  described  Brandeis*  arguments  against 
economic  concentration  at  some  length,  for  a  number 
of  reasons. 

First,  it  is  striking  how  the  Brandeis  view 
of  economic  concentration  pervades  modern  antitrust 
legislation,  adjudication  and  enforcement.   The 
point  need  not  be  belabored  to  those  who  think  of 
the  Celler-Kefauver  Act  of  1950,  the  Brown  Shoe 


11/   Id.  at  p.  1208.  ||f 


12/   Id.  at  p.  1155. 
13/   Id.  at  p.  1166. 


/ 


hj 
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decision  of  1962,  14/  and  the  c6nglomerate  merger 
cases  filed  by  the  Antitrust  Division  last  year. 
Moreover,  the  reasons  why  modern  antitrust  is 
resistant  to  further  economic  concentration  are  very 
largely  the  same  ones  which  aroused  Brandeis '  concern 
at  the  turn  of  the  century.   If  one  thinks  of  the 
political  aspects  of  concentration  v;hich  Mr.  Justice 
Douglas  addressed  in  dissent  in  Columbia  Steel,  15/ 
which  Senator  Kevauver  advanced  during  the  debate 
on  the  Celler-Kefauver  Act,  16/  and  which 
Mr.  Justice  Black  set  forth  in  Northern  Pacific,  17/ 
one  recalls  Brandeis'  warning  about  the  effect  of 
concentration  "upon  the  development  of  the  American 
democracy."   In  short,  the  Brandeis  view  is  very 
largely  the  modern  view.  nn'^QT/ 

A  second  reason  is  that  the  claims  which  Brandeis 
had  to  meet  have  not  yet  been  laid  to  rest.   I  would 
like  to  say  a  *>rord  about  two  of  the  claims:  .  that  if  we 
want  efficiency  and  innovation,  we  must  be  willing  to 


14/   Brown  Shoe  Co.  v.  United  States,  370  U.S.  294 
TT962n 

15/  United  States  v.  Columbia  Steel  Co.,  334  U.S. 
495,  535-36  (1948)  . 

16/   96  Cong.  Rec.  16452. 

17/   Northern  Pac.  Ry.  Co.  v.  United  States,  3  56 
U.S.  1,  4  (1958).  ?a-= 
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accept    economic    ccncentratior. . 

Ill-  ;;'r-7 

There  has  been  a  nagging  f eaj? Jharbored  by  many 
observers  that  antitrust,  by  seeking  to  promote 
competitive  markets,  runs  counter  to  the  goal  of 
promoting  efficiency.   Early  supporters  of  the 
concept  of  antitrust,  such  as  Brandeis,  had  relatively 
little  statistical  evidence  with  which  to  rebut  this 
view.  18/   But  in  the  last  two  decades,  a  large 
number  of  studies  have  given  us  considerable  evidence 
about  the  relationship  between  concentration  and 
efficiency,  between  bigness  and  economies  of  scale. 

No  one  study  claims  to  be  conclusive,  and 
pitfalls  seem  evident  in  almost  every  attempt  to 
define  and  measure  accurately  economies  of  scale; 
but  even  granting  these  caveats,  it  is  now  fair  to 
suggest  that  those  v.'ho  see  an  incompatibility  between 
efficiency  and  low  concentration  are  in  error.  19/ 


18/   See  Freund,  "On  Law  and  Justice,"  Harvard 
University  Press,  1968,  p.  129:   "What  he  [Brandeis] 
asked  of  economists  was  a  study  of  optimum  size  in 
various  lines  of  enterprise.   Perhaps  we  shall  live, 
as  he  did  not,  to  witness  their  report."   The.  fore- 
going was  written  in  1956,  - 

19/   For  example,  see  the  impressive  testimony  gathered 
in  Hearings  on  Economic  Coricentration,  Senate  Sub- 
committee on  Antitrust  and  Monopoly,  1964-1969, 
especially  parts  3  and  4.   For  a  careful  survey  of  the 
evidence,  see  F.M.  Scherer,  Industrial  Market  Structure 
and  Economic  Performance,  Rand  McNally,  1970,  chap.  4. 
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Two  of  the  cardinal  studies  v;ere  made  by  Professors 
Joe  Bain  and  Thomas  Saving.   Professor  Bain  examined 
a  sample  of  20  important  industries  and  found  that, 
at  most,  plant  economies  of  scale  were  important  in 
four  of  them.   Industries  with  "unimportant"  plant 
scale  economies  included  petroleum,  cigarettes,  soap, 
liquor,  canned  goods,  tires,  and  flour.   Industries 
with  only  "moderately  important"  plant  scale  economies, 
where  optimvun  size  plants  were  4  to  6%  of  total  market 
capacity,  included  farm  machinery,  rayon,  and  steel.  20/ 
Professor  Saving's  study  included  a  sample  roft  132 
manufacturing  industries;  he  found  in  over  70%  of 
these  industries  that  a  minimum  size  efficient  plant 
would  produce  less  than  1%  of  industry  output.  21/ 
Consistent  v/ith  these  studies  is  the  important  finding 
that  the  four  largest  firms  in  highly  concentrated 
industries  are  seldom  made  up  of  one  large  efficient 
plant;  they  are ^generally  multiple  plant  firms,  on 
the  average  operating  5  times  as  many  plants  as  those 
firms  not  in  the  top  four.   From  these  findings. 


20/   Joe  Bain,  Industrial  Organization,  V7iley,  1968, 
chap.  6. 

21/  Thomas  Saving,  "Estimation  of  Optimum  Size  Plant 
by  the  Survivor  Technique,"  Quarterly  Journal  of 
Economics,  Nov.  1961,  pp.  569-607. 
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Professor  Ralph  Nelson  concluded  that  concentration 
reflects  the  operation  of  many  plants,  not  sinply 
of  large  efficient  plants.  22/      l-^p^ 

This  is  not  to  gainsay  the  importance  of 
economies  of  scale  in  American  industry,  but  to  indicate 
that  the  economies  are  often  reached  at  relatively 
small  plant  sizes.   To  be  sure,  there  is  some  evidence 
that  the  optimum  size  plant  is  increasing  in  absolute 
size  due  to  changes  in  technology.  23/   But  this 
increase  in  optimum  size  must  be  viewed  in  the  context 
of  growing  markets.   Where  markets  are  growing,  an 
increase  in  the  absolute  size  of  optimum  size  plants 
yill  not  necessarily  mean  that  an  ef f icSlacttUphint  will 
account  for  a  larger  percentage  of,  the  total  market. 

In  addition,  technological  change  can  cut  both 
ways.   It  is  not  always  a  force  for  increasing  the 
size  of  efficient  plants.   Many  important  technological 
developments  have  been  forces  for  deconcentration  in 
that  they  enable  smaller  plants  to  be  as  efficient, 
or  more  efficient,  than  larger  plants.   Illustrations 


22/   Ralph  L.  Nelson,  Hearings  on  Economic  Concentration, 
supra  n.  19,  Part  1,  pp"!  269-272. 

23/   Saul  S.  Sands,  "Changes  in  Scale  of  Production 

in  United  States  Manufacturing  Industry,  1904-1947," 

Review  of  Economics  and  Statistics,  Nov.  1961,  pp.  365- 
368. 


-'-  'W 


\1^ 

(203) 


6.3     RICHARD  McLAEEN  SPEECH,  SEPTEMBEF  17,    1970 

of  this  phenomenon  are  numerous:   the  opportunity  to 
purchase  small  power  sources,  the  greater  flexibility 
of  trucks  and  new  highways  for  shipping  products  in 
small  quantities,  the  ability  to  subcontract  research 
endeavors,  and  the  availability  of  computer  services 
and  communication  devices  previously  unavailable 
to  small  firms.  24/ 

IV.      (     ryy, 
Closely  linked  with  the  notion  that  efficiency 
d-ictate?.---high.JCQnceA±^at;ion.^iavth.e.  belie f^.that.hlqh 
concentration,  with  the  security  and  market  power 
it  affords,  is  a  prerequisite  for  research  and 
innovation.   For  example,  David  Lilienthal  wrote 
in  1952  that,  because  of  the  large  financial 
expenditure  and  risk  which  "significant  research" 
entails,  " [b] igness  and  research  activity  are  largely 
synonymous  whether  in  business  or  in  government."  25/ 


24/   See  Dr.  John  Blair's  findings,  in  Hearings  on 
Economic  Concentration,  supra  n.  19,  Part  ?7  pp.  r536- 
1556. 

25/   David  E.  Lilienthal,  "Big  Business:   A  New  Era," 
Harper  &  Bros.,  1952,  pp.  69-72. 


•lO-'J-.i" 


(204) 


6.3     RICHARD  MaLAREN  SPEECH,   SEPTEMBER  17,    1970 

One  can  easily  see  how  thiV  -view  could  be 
widely  held.   A  common  conception  of  research  toi_  y 
is  the  team  of  white-coated,  highly  trained  scientists 
working  in  laboratories  with  expensive,  elaborate 
equipment  and  everyone  striving  methodically  for  a 
specific  breakthrough.   And,  to  be  sure,  there  are  such- 
scientists  and  such  laboratories.   But  they  do  not 
represent  the  typical  research  endeavor,  nor  do  they 
produce  the  bulk  of  our  nation's  technological  00400  I 
advances.  ,  In  fact,  there  ^re  numerous  examples,  some 
spectacular,  indicating  that  the  "19th  Century"  view 
of  invention  and  innovation  is  still  most  germane. 

Nicholas  Christophilos  was  installing  elevators 
in  Greece  and  teaching  himself  nuclear  physics  when 
he  developed  the  principle  of  strong  focusing  for 
cyclotrons.   The  Atomic  Energy  Ccrrmission  was 
informed  of  this  by  his  letter,  which  they  neglected; 
they  had  to  rediscover  the  principle  -  a  year  later. 
Actually  the  first  cyclotron  itself,  built  by 
Ernest  Lawrence,  contained  sealing  wax,  common 
window  glass,  and  wire.   The  self-winding  watch  was 
not  invented  by  the  large  Swiss  watch  makers;  indeed 
they  first  rejected  the  idea  when  presented  to  them 
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by  the  English  watchmaker  John  Harwood.   And  the 
experiments  leading  to  Kodachrone  were  often  performed 
in  a  kitchen  sink.   One  of  our  nation's  most 
prominent  inventors.  Land  of  Polaroid,  has  been 
characterized  as  essentially  an  "amateur  scientist" 
in  the  finest  sense  of  that  term;  he  left  college 
before  graduation  to  undertake  independent  research, 
and  he  certainly  does  not  fit  in  the  mold  of  the 
narrowly  specialized  scientist  who,  with  or  without 
a  team,  stalks  a  definite  research  goal.   Yet  Land's 
cameras  have  delighted  both  amateur  photographers 
and  the  Department  of  Defense.  26/      niryisr^rs 


26/   See  Gordon  Tullock,  The  Organization  of  Inquiry, 

Duke  University  Press,  1966,  Chap.  VIII,  and  the 

testimony  of  Richard  Stillerman,  in  Hearings  on 

Economic  Concentration,  supra  n.  19,  Part  3,  pp.  1078, 
1081. 
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The  breakthrough  of  the  oxygen  process  in 
steelmaking  did  not  come  from  the  laboratories  of 
our  giant  steel  firms  but  rather  from  a  Swiss 
chemistry  professor  and  the  pioneering  innovation 
of  a  small  Austrian  firm  that  was  about  1/3  the 
size  of  a  single  plant  of  United  States  Steel. 
In  this  country.  Big  Steel  was  lethargic  in  its 
response  to  this  breakthrough;  the  oxygen  process  was 
first  used,  with  great  success,  by  McLouth  Steel  — 
which  at  the  time  had  less  than  1%  of  our  country's 
steel  capacity.  27/  OOlOOo  _ 

The  bulk  of  the  available  evidence  runs  counter 
to  the  hypothesis  that  high  concentration,  huge  size, 
and  substantial  market  power  are  prerequisites  for 
research  and  innovation.   Indeed,  some  of  the  most 
careful  studies  find  that,  if  anything,  market  power 
and  the  security  of  bigness,  with  the  concomitant 
vested  interest  in  the  status  quo,  may  have  a  stultifying 
effect.   And  I  submit  that  this  should  not  be 
surprising.   (Jne  of  the  authors  of  the  classic  study 
on  the  sources  of  invention  has  observed:  28/ 


27/   Walter  Adams  and  Joel  Dirlam,  "Big  Steel, 
Invention,  and  Innovation,"  Quarterly  Journal  of 
Economics,  May  1966,  p.  167. 

28/   Richard  Stillerman,  in  Hearings  on  Economic 
Concentration,  supra  n.  22,  Part  3,  p.  1080. 
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n 


Because  invention  demands  men  with  fanatic 
faith  in  their  ideas,  men  willing  to  ignoiv 
the  experts  who  say  it  cannot  be  done,  men 
unafraid  to  butt  heads  with  established 
authority,  the  corporate  laboratory  may  not 
always  provide  the  ideal  milieu  for  inventive 
achievement. 

V. 

I  have  tried  to  indicate  the  extent  to  v/hich 
the  old  arguments  about  economic  concentration  are 
echoed  in  today's  debates,  and  how  the  modern 

uu'iOOti 

antitrust  view  largely  reflects  and  vindicates  the 
doubts  v;hich  Brandeis  voiced  years  ago.   But  if  the 
arguments  about  concentration  persist,  so  does  the 
problem,  and  I  would  like  to  describe  briefly  the 
current  perspective  of  the  Antitrust  Division. 
Our  merger  program  is  by  now  pretty  well 
known  --  some  might  say  notorious.   The  giant  merger 
wave  which  was  under  way  early  in  1959  seems  to 
have  abated,  in  response  not  only  to  tha  several 
cases  we  have  filed  but  to  stock  and  money  market 
conditions  as  well.   We  are  seeking  legislation  to 
perfect  our  enforcement  power,  such  as  the  proposed 
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amendments  of  the  Expediting  Act "now  before  the 
Congress.   We  are  continuing  our  enforcement  efforts 
and  expect  that  our  view  of  the  scope  of  the  Celler- 
Kefauver  Act  will  be  sustained  by  the  courts.   If  we 
are  wrong  and  if  the  merger  wave  revives,  we  will 
have  to  consider  seri9usly__the  need  for  new  legislation. 

Mergers  may,  of  course,  be  a  force  for  decon- 
centration  and  increased  competition.   I  have  in         f 
mind  "foothold"  mergers,  which  we  welcome  and 

00400/ 

encourage.   If  merger  activity  does  increase,  I  hope 
it  may  consist  of  more  mergers  of  the  foothold  variety. 

In  one  aspect,  economic  concentration  is  a 
process,  stimulated  by  mergers,  pricing  and  sales 
policies,  patent  restrictions  and  the  like.   It  is 
also  a  condition,  and  we  are  often  asked  what  can  be 
done  about  concentrated  industries. 

The  difficulties  in  this  area  are  considerable. 
Oligopoly  may  have  taken  hold  in  an  industry  many 
years  ago,  and  the  facts  as  to  how  a  firm  or  group 
of  firms  attained  market  power  are  often  obscure. 
Proof  of  a  violation  in  this  area  is  difficult  at 
best;  suits  are  likely  to  be  protracted  affairs ; 
and  courts  may  be  reluctant  to  grant  dissolution 
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because  of   the  possible   disruption  which  may  result. 

/  However,    I    think  antitrust  and  other  policies 

I 

i    are  by  no  neans  helpless  to  combat  the  problem.   By 

\   preventing  mergers  among  important  and  viable 

I 

I 

1   competitors  in  markets  that  are  concentrated  or 

i   where  concentration  is  threatened,  we  hope  to  prevent 

1 

i   further  concentration  and  permit  the  gradual  erosion 

j   of  existing  concentration  as  a  result  of  new  entry 

:  0040G^i 

i   and  new  technology.   We  also  hope  to  encourage  pro- 
competitive  new  entry,  either  de  novo  or  by  foothold 
acquisitions,  by  preventing  the  largest  firms  in  the 
nation  from  taking  over  leading  firms  in  concentrated 
industries.   In  addition,  we  hope  that  our  traditional 
commitment  to  a  policy  of  free  trade  may  enable 
imports  to  compensate,  at  least  in  part,  for  imperfect 
competition  in  domestic  markets. 
V^^-  VI. 

The  romance  with  bigness  and  power  is  a 
recurrent  theme  in  American  history.   In  1938, 
Charles  Beard,  in  an  article  which  he  called  "The 
Antitrust  Racket,"  29/  concluded  that  "ours  is.  .  . 


29/    96  New  Republic  182,  184  (1938) 
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ffi  '■■■ 


a  great  continental,  technological  society,  and  the 
trust-busters,  however  honest  and  honorable,  are 
just  whistling  in  the  wind."   I  have  some  notion 
how  Thurrnan  Arnold  oust  have  reacted  to  Beard's 
verdict.   I  suspect  he  would  have  referred  to  a 
passage  from  E.  M.  Forster's  novel,  Howards  End, 
where  Uncle  Ernst,  having  moved  to  England  from 
Germany,  said  to  his  German  nephew:  30/ 

It  is  the  vice  of  a  vulgar  mind  to  be 

^!^"._"lf-i"  ^J"^.   .a.  thousand  times  more  .. ,.„!__ 
wonderful  than  one_  square  mile,  ^ndjthat 
a  "'^^^i^f_q;^^re  miles  are  almost  theTI^ 

..^1JL^''''^".•  7^^t  is  "Ot  imagination.  .  .  T' 
tl]t  kills  it.  .  .  . 

j;;ej^e  staked  a  great  deal  on  this  proposition,   l\    \ 
and  our  efforts  will  be  closely  watched' by'other""  '     '*  '  ' 
econc-nies  which  face  choices  similar  to  our  own. 
For  myself,  l  believe  we  are  on  the  right  track,   and 
I  hope  that  we  can  carry  forward  our  past  successes 
in  the  years  ahead. 


30/    Forster, 

xn  Freund,  "On  Law 

Press,  1968,  p.  UoT "■^^""?/.,.  "^^^^^^  University 


"Howards  End,"  p.  36  (1921),  quoted 
Law  and  Justice,"  Harvard  uAive^s^t 
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7.     The  trial  of  ITT-Grlnnell  was  coiiq)leted  on  October  30,  1970  and 
the  case  was  taken  under  advisement.  A  Judgment  for  ITT  on  the  merits 
was  rendered  on  December  31,  1970.  A  notice  of  appeal  was  filed  on 
March  1,  1971. 


Page 

7.1  United  States  v.  International  Telephone  and 
Telegraph  Corporation  and  Grlnnell  Corporation, 

Civ.  No.  13319,  Docket,  1,6-7 2U 

7.2  Dnlted  States  v.  International  Telephone  and 
Telegraph  Corporation,  Opinion,  December  31,  1970, 

324  F.  Supp.  19 217 
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D.  C.  110  ReT.  Civil  Docket  ContlatuUoa 


U.S.A. 


VS.    I.T.&T. 


DATE 

^1970 

10/21 


PROCEEDINGS 


10/22 


Court  trial  continues.      5  Defense  V7itnesses   sv?orn  and 


testified.      Defense  exhibits  LL  throu;^h  ZZ.    filed.      Court  adjourned 


a^   ^-m  P,M.    iint-n    lOtOO  A.M.    October  22,    1970. Timbers.   J.      iI-iO/2 

Court   trial  continues.   _  5_  Defense  witnesses   suom  and 


testified.      Court  adjourned  at  4:11  until   10:00  A.M.   October  23,   ITK ^ 


Dc 
Jwli 


m 


■10/71 


rimbPrs,    .T. i;-10/23/70 


-,^«;r^fiVH.      r.curf  adiniirnffd   at  4:32  until   10:00  A.M.    on  October  27,    197< 


Court    ^r^•a^    -^ontinue.s. f>  Defense  witr-^sses    sworn  and 


rirnhprs-     .T. T;-in/?r^/70. 


10/?7 


rniiT-r    h-taI    f'nnfimiF's.       S   Dfffenfie  ui  tnesse.q    s^-.'orn   and 


fPQ^if^•pf^.        rn.irr    aHionrnpH    af    3:0?    imt-il     10:00    A.M.     on    10/?S/7n. 


10/23 


Ti mh prs,  J 


:-in/?r/7^ 


Court  Reporter's  notes  of  proceedings  of  October  20.21.22 


23  and  27,  filed  at  Bridgeport.   Cunningham.  R.  (Contained  in  one 


envelope) 


Court  trial  continves.   Plaintiff's  Memorandum  in  Opposit L 


to  Motion  to  Strike  Dr.  Mueller's  Testimony,  filed.  2  Defense  wit- 


nesses sv;orn  and  testified.   Defendants'  exhibits  AB  through  AR,  fil 


OT 

bdL 


Defendant  Rests  -  except  that  record  may  be  kept  open  as  to  9  stipu- 


lations.  Defense  exhibits  EE  and  IOC,  admitted  as  full  exhibits. 


Cn'iT-r  adionmed  at  12:35  until  10:00  A.M.  on  10/30/70.   Timbers,  J. 


•1^/29/70. 


10/30 


filed.   De 


Court  t-^ial  pnnM'r.iips, Defendant's  exhibits  AS_ar.d  AT, 

fendant  s  counsol  by  ap;reement  of  plaintiff  Stipulate  on 


on  tie 


yprnrri   pprtain  rp<:;M'rpnny ,  of  Frank  Weinstoc'c,  Sheldon  Diller,  Robert 


Pptt-Tt  and  .Tane.c;  Hop:1ard. Sripnlation  approved  by  the  Court. 


Defendant  rests.   Plaintiff's  Rebuttal  case.   Plaintiff's  e.xhibit  42  L* 


filed.   Plaintiff's  counsel  by  agreement  of  Defendant  Stinulato  on 


the  record  certain  testj.rr.ony  of  John  Ryan.   Stipulation  a,'nroved  by 


the  Court:.   Plaintiff  rests  in  rebuttal.   Court  rules  on  all  open 


matters  except  Plaintiff's  exhibit  423.   Court  rules  on  counsels 


Obiections  to  Desi[rnations.   Defendant's  exhibits  yA,BC.CC.  .'VND  DP. 


admitted  as  full  exhibits.   Counsel  argue  on  the  admissability  of 


Plaintiff's  exhibit  423  marked  for  identification.   Court  sustains 


defendant's  objection  to  plaintiff's  exhibit  423  for  identification. 


Snrrrations  by  Plaintiff  2:13  to  3:25;  Defendant  3:48  to  4:48  and 


closin?  arniment  by  Plaintiff  4:48  to  4:52.   Decision  Reserved. 


TVnnnqpH  finHinf-;  Cnnrl  ugi  nnq  of  T.at7  and  P.ripfq  are  rn  be  filed 


(original  and  copy)  on  12/1/70.   Reply  if  any  12/11/70.  Court  adj 
a^  S-ns, Timbers.  J.   !  -11/2/70 


s 


our  lie  c 


SZL 


JTrailS cript   of  Fina  1   Pre-trial   Conference  on  9/9/70  and 


ur^ 


of   1st   through   ISth^davs   of, trial      ^jled,      Phelps..  R.    /  '.      • 
CourtRepbrter's   Compos ite    inoexto  Transcript 


of  Trla 


Prn^ppHincrc;    of  q.^p^p^^hnr   15,    1  f> ,    17,    18,    22.    23,    24.    25.    29.    30. 


?T/10 


nrtnhn-   9,  70,    71,  ??,  ?3,  27,  28  and  30,  1970.  filed. (Pbelns.  R) 


S LipuLa tton ,_Jfileit_J:ha.c_t he  record  may  be  reopened  for 


U/10 


purpose  of  admitting  plaintiff's  exhibits  428,  429,  430,  and  431  into 
■eYldencg_jis_£ull_gxXhlbits  aa_p^rt_pf-plalntif-f-Ls_re_but:_tal  case. 
"Sq  Ordgjgjj.-!: Iin',sxs.^J_. M-ll/lO/70.   Copies  mailed  counsel 


S t i pu_la c ion  as  to  evi d ence  to  be  marked  a s  Defendant  3 
E.J{hJLbXt-.Al,^JUed. 


JA/M 


'3 


11/24 


-Deposition    of    Thnmag    T,,    M^  ^rhp^^  ^     f  i  1  pH  . 

_S Ci p_u.lj trion   £11  jd    that    tiie  record   in    this    c.?s<v 


^ -j  mav   lie 

^s  n'ofendiht's 


reo'^encd   for    the   purpose  ot   ^dmittini;    InLo   evidenc-;    ^s  Defend 
"r>:!iibit  DX  AU.    ScipulatLon  re   testimoi->   pt  Mr.    Harold  Geneen. 


SO 
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7. 1     UNITED  STATES  V.    ITT  AND  GRINNELL  DOCKET,    OCTOBER  30,    1970 
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DATE 

1970 


PROCEEDINGS 


ORDERED.      Timbers.    J       M-11/24/7U       Copies  mailed   to  Attys  VJidrnar" 


Dmta  OrUcr 
Judcment  Nc 


and   Sailer. 


1?/1 


Pn^^  Trial    Rripf  of  the  Tfrr?  red  States,    filed,    at  Brl-^Igepor L. . 


Post   Tr-tal    Mcninrandtini,    filed   by   defendant   a};   Dridgeport. 


Proposed   Findin3s    of  Fact   and  Conclusions   of  Law   submitted . 


)y   the  Governir.ent,    filed  at  Eridgeport. 


Addend'ja  to  Post-t  rialBrief  Submitted  by  the  United  State[s. 
^t  Bridgeport. 


12/4 


Motion  of  Ralph  C.  Dixon  and  Richard  M.  Reynolds  to  with- 


draw as  attorneys  of  record  for  International  Telephone  and  Telegrap 


rnrp.,  filed. 


JL2^ 


Government's  Reply  Brief,  filed. 


Government's  Cormients  on  Defendant's  Proposed  findings  of 


Fact,  filed. 


12/14 


Order  endorsed  on  Motion  of  Attys.  Dixon  and  Reynolds  to 

withdraw  as  follows:   "So  Ordered.  12/11/70."  Timbers,  J.  M-12/14/75 


Copies  mailed  counsel. 


P 


I?/T? 


Rgply  MoTnorandum  of  Defendant,    filed. 


1.7./31 


Menor.-!nc!rni  of  necisinn,  entered.    The  Court  concludes  as 


follows:  (1^  That  the  Court  has  jurisc^i'^ticn  over  the  subject  matter 


and  the  parties;  (2)  That  venue  is  properly  laid  in  the  District  oJT 
Connecticut;  (3)  that  Che  rpvernment  has  rot  sustained  its  burden 


of  es tab lishlnp/ that  Grinnc'll  is  the  dominant  com,.-'etltor  in  any  of 


the  TPlsvant  product  and  ^co^rapbic  markets,  i.e.  in  any  line  of 


conimorce  in  any 


section  of  the  country;  (!A   That  the  govern-.'.cnt  has 


not  sustaint^d  "its  .burden  or.   entablishin-'',  that  ITT's  acquisition  of 


Grinncll  nav  have  thcp  effect  of  substantially  lessenin;^  competition; 


(5)  That  the  ,Tovornmant  is  not  entitled  to  a  permanent  injunction 


enjoining  thft  said  acquisition;  (6)  That  defendant  is  enti.Clc^ _£o 
judjrrent  rHEiiiissip^  the  complaint  on  the  merits;  (7)  That  the  .;  rin_l 
jud[^m';nt  to  be  entered  she  11  incorporate  and  continue  in  effect  the 
'■irrv?"  sinna  of  the  hold  separate  order  entered  herein  on  October  30, 
"19^9.  306  F.Supp.  at  79"9-800.  pendinr;  receipt  by  the"  Clerk  "ol  this 


Court  of  the  n>andate  of  the  United  States  Supreme  Court  upon  any 
a:>pepl  which  may  be  taken  from  the  judnnent  of  this  Court  pursuant 


to  15  U.S.C.  -"29  (196^.0;  (^^   Tbat  the  Clerk  of  this  Court  is  directtd 


to  enter  final  judcnent  forth'.;lth.   T^'ribers^  J.   Copies  m.ai  Ipd  to 


.^.ttornevs  Widmar,  Sailer,  Ilclnerney.  Alcorn  and  Dixon.   Copy  handed 

U.S.  Attorney.   M-12/31/70    Copies  also  nailed  to  news  mf:dia,  etc.|  per  V; 


Judr.ment  entered  in  favor  of  ti.e  deCendart .  dismissing 


the  complaint  on  the  neritr  vi  rh  e-c-.tr>   of  action  as  provided  by 


I--,.-.   Tbo  provisions  of  the  hold  se^-'arite  order,  30n  F.  S 

goo,  entered  horo in  on  Ortober  30,  1969,  renain  in  full  force  and 


799-- 


effect,  pendin-  receipt  by  the  Clerk  o?   this  Court  of  the  mandate 


of  the  United  States  Supreme  Court  uoon  -.ny  appeal  yhich  may  be 
takf'n  from  the  iud,'-ment  o C  this  Court  pursuant  to  15  U.S.C.  j29 


r]9u4).       ■■arl,    C. Capi_ei_i!!.aiJ.ea_tiL^VCtcr.QeyS  _k,'ic:mar.    SaHer:, — 

^;cI^pr^ey,   Alcorn  --nd  Dixon.      Copy  handed   to  U.S.    Attorney.     M-lZ/Jf/yO 

(]pnif.«;    Pir.o    m,-^i1r-d    fn    nPT.-«!    medi.^,     otr.     per   '.niT. 


_2/2a_. 


Notice  of^ppeal  £o_Che.  Supreme  Court  of  the  United  States, 

Lby_  Plaintiff; Copies  mailed  to  all  counsel. 


liled 

, Record. on jAppeaLmailed_Supremc_Court_Qf-U.S — copies  of  docket.. 

Entries  aiid  Index     rri'.lled  Atty<:.    Kleindienst, Shapiro, McLaren, Rashid, 


Hunimoll,   Bernstein,   t^'dmai 


riclcel,Cas3ide!ito,  Nor  ton.  Sailer... 

(Cont'd.) 


(216) 


7.2  UNITED  STATES  V.    ITT  OPINION,   DECEMBER  31,    1970, 

324  F.SUPP.    19-55 

UNITED  STATES  v.  INTERNATIONAL  TELEPHONE  &  TEL.  CORP.  19 

Cite  ns  324  I''.Siip|).  19  (1970) 


tiff's  counsel  had  more  to  complain 
about  than  those  representing  Trefina 
and  Great  American.  That  was  because 
one  of  plaintiff's  able  counsel  had  a  low 
boiling  point  and  lot  his  feelings  get  the 
better  of  him  on  a  few  occasions.  He 
had  to  be  called  down  firmly  a  couple  of 
times  in  the  presence  of  the  jury,  while 
the  remonstrances  about  which  Trefina 
complains  were  out  of  the  jury's  pres- 
ence. It  was  primarily  because  of  the 
restraint  that  the  Court  had  had  to  use 
on  one  of  plaintiff's  counsel  that  he  gave 
the  instruction  in  the  main  charge 
shown  in  the  footnote  below.*' 

Since  only  the  rough  spots  in  the  trial 
are  included  in  this  summary,  a  person 
not  reading  the  entire  record  might  get 
the  impression  that  there  was  constant 
antagonism  between  the  Court  and  coun- 
sel. The  contrary  is  true,  because  on  the 
whole  the  trial  went  along  smoothly. 
Usually,  only  one  or  maybe  two  of  the 
kind  of  incidents  set  out  herein  occurred 
in  a  whole  day  of  trial,  and  most  of 
them  wore  out  of  the  presence  of  the 
jury.  This  was  the  kind  of  a  case  where 
the  Court  did  have  to  keep  a  tight  rein 
to  prevent  things  from  getting  out  of 
control.  Partners  in  a  large  deal  had 
fallen  out  and  had  become  bitter  towards 
each  other.  The  stakes  were  high.  Tre- 
fina and  Great  American  were  accusing 
Diaz,  one  of  the  most  prominent  citizens 
of  Argentina,  with  having  bribed  Argen- 
tine public  officials  in  high  places.  The 
lawyers  involved  were  able  and  aggres- 

25.  "Before  I  so  on  aii'l  I'lo.io  tlie  di.arKe. 
I  do  want  to  niaki'  it  cle.Tr  to  you  that 
yiju  slionld  not  t.Tkc  into  considcnition 
any  nilmonition.s  I  liavi-  hail  to  make  to 
tlie  lawyiTs  in  tlic  case.  lawyers  arc 
iidvociiti's.  They  (jr^t  tlie  feolinR  tlieir 
clients  have.  You  are  bound  to  know  that 
because  of  tliese  charLTes  in  this  rase  there 
is  a  lot  of  bitterni'ss.  Sometimes  tlie 
Lawyers  are  so  liose  to  the  clients  that 
the  fivliiic  nibs  off  on  them,  ami  tliey  p't 
workeil  nil.  They  have  got  to  he  pretty 
partisan  to  be  effective  and  to  represent 
their  clients  riclit  nniler  our  adversary 
system.  Hut  at  any  rate,  you  ought  not 
to  take  into  cimsideration  anything  I 
have  said  along  that  line,  any  firmne.s.s 
I  have  had  to  show  to  hold  this  thing  on 


sive.  There  were  times  when  they  re- 
flected the  feelings  of  their  clients.  But, 
taken  as  a  whole,  the  trial  progressed  on 
an  even  keel,  even  though  the  Court  was 
determined  that  all  available,  relevant 
evidence  should  be  produced  at  the  trial 
and  Trefina  and  Great  American  were 
equally  determined  to  suppress  as  much 
as  possible. 

Trefina's    motion    to    dismiss    or    for 
judgment  will  be  overruled. 


( 

I  UNI' 


UNITED  STATES  of  America, 
Plaintiff, 

V. 

INTERNATIONAL  TELEPHONE  AND 

TELEGRAPH  CORPORATION, 

Defendant. 

Civ.  A.  No.  13319. 

United  States  District  Court, 

D.  Connecticut. 

Dec.  31,  1970. 


Government  civil  antitrust  action 
seeking  declaraton,'  and  injunctive  relief 
to  enjoin  conglomerate  merger  resulting 
from  acquisiton  by  corporation  engaged 
in  communications  and  other  varied  en- 
terprises (ITT)  of  stock  of  automatic 
sprinkler  fire  protection  manufacturer 
and  installer  (Grinnell).    After  trial  on 

an  even  keel.  You  have  a  lot  higher 
duty  than  to  decide  this  thing  on  the  bas's 
of  a  game.  It  is  not  a  game.  It  is  your 
duty  to  tell  what  the  truth  is  here  on 
these  questions  that  1  have  asked  you, 
and  that  ought  to  he  derided  on  the 
basis  of  the  evidence,  whether  you  agree 
with  me  about  my  admonitions  of  the 
lawyers  or  not.  Their  conduct  is  not  evi- 
dence at  all.  We  must  get  right  down 
here  to  the  truth  about  the  situation,  in 
the  light  of  the  evidence  you  have  heard, 
and  in  the  light  of  the  instructions  1  have 
given  you.  The  message  I  am  trying  to 
get  over  to  .vou  i.s  that  insofar  as  you 
and  I  are  mnecrned,  we  are  trying  the 
rights  of  the  litignnt.s.  We  are  not 
trying  the  lawyers." 
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the  merits,  the  District  Court,  Timbers, 
Chief  Judge,  held  (1)  thaf,  after  delin- 
eating the  relevant  product  and  geo- 
graphic markets,  the  overwhelming  pre- 
ponderance of  the  credible  evidence  clear- 
ly established  that  Grinnell,  although  a 
large  and  leading  competitor,  is  not  the 
dominant  competitor  in  any  relevant  mar- 
ket; (2)  that,  assuming  arguendo  that 
Grinnell  is  a  dominant  competitor,  the 
government  has  failed  to  sustain  its  bur- 
den of  establishing  that  Grinnell  will  gain 
marketing  and  promotional  competitive 
advantages  from  the  merger  in  the  spe- 
cific respects  claimed,  viz.  (a)  pack- 
age or  system  selling,  (b)  affiliation 
with  Hartford  Fire  Insurance  Company, 
(c)  access  to  ITT's  financial  resources 
and  advertising,  (d)  foreign  expansion, 
(e)  vertical  foreclosure,  (f)  central  sta- 
tions or  (g)  reciprocal  dealing — the 
Court  having  considered  such  alleged 
competitive  advantages  separately  and 
cumulatively  ;  (3)  that  Section  7  of  Clay- 
ton Act,  as  amended  in  1950,  proscribes 
only  those  mergers  the  effect  of  which 
"may  be  substantially  to  lessen  competi- 
tion", not  those  mergers  the  effect  of 
which  may  be  substantially  to  increase 
concentration;  (4)  that,  if  the  standard 
for  ihe  legality  of  a  merger  is  to  be 
changed,  it  is  fundamental  under  our  sys- 
tem of  government  that  any  decision  to 
do  so  be  made  by  the  Congress,  not  by  the 
courts;  (5)  that  the  government's  in- 
vitation to  construe  the  statutory  lan- 
guage "in  any  line  of  commerce"  as  a 
mandate  for  the  Court  to  determine 
whether  "anticompetitive  consequences 
will  appear  in  numerous  though  undesig- 
nated individual  Mines  of  commerce' " 
is  most  emphatically  declined  as  attempt- 
ed judicial  legislation;  (G)  that  the 
government  is  not  entitled  to  a  perman- 
ent injunction  enjoining  the  acquisition; 
(7)  that  defendant  ITT  is  entitled  to 
judgment  dismissing  the  complaint  on 
the  merits;  and  (8)  that,  pending  appeal 
to  the  Supreme  Court,  the  hold  separate 
order  entered  after  the  preliminai-y  in- 
junction hearing  will  remain  in  effect. 

Judgment  for  defendant. 

See  also  D.C.,  30G  F.Supp.  766. 


1.  Monopolies  <^20 

When  a  company  which  is  dominant 
competitor  in  relatively  oligopolistic 
market  is  acquired  by  much  larger  com- 
pany, such  acquisition  violates  the  Clay- 
ton Act  if  the  acquired  company  gains 
marketing  and  promotional  competitive 
advantages  from  the  merger  which  will 
further  entrench  its  position  of  domi- 
nance by  raising  barriers  to  entry  to  the 
relevant  markets  and  by  discouraging 
smaller  competitors  from  aggressively 
competing  and  effect  of  such  merger  will 
be  substantially  to  lessen  competition. 
Clayton  Act,  §  7,  15  U.S.C.A.  §  18. 

2.  Monopolies  <S=24(13) 

Evidence  in  antitrust  action  estab- 
lished that  relevant  geographic  market 
for  each  line  of  commerce  was  the  na- 
tional market,  that  entire  United  States 
was  the  "section  of  the  country"  within 
which  the  effects  of  communications  cor- 
poration's acquisition  of  automatic 
sprinkler  fire  protection  manufacturer 
upon  relevant  lines  of  commerce  were  to 
be  measured  and  that  regional  areas  for 
installation  of  automatic  sprinkler  sys- 
tems which  were  relevant  were  New 
England  and  Utah  but  not  the  "Pacific 
Northwest,"  consisting  of  Alaska,  Wash- 
ington, Oregon,  part  of  Utah  and  part  of 
Montana,  nor  "Inland  Empire"  area  of 
the  Pacific  Northwest.  Clayton  Act,  §  7, 
15  U.S.C.A.  §  18. 

3.  MonopoUes  ©=24(13) 

Evidence  in  antitrust  suit  estab- 
lished that  automatic  sprinkler  fire  pro- 
tection manufacturer  which  was  acquired 
by  communications  corporation  was  not 
the  dominant  competitor  in  the  lines  of 
commerce  of  automatic  sprinkler  systems 
and  devices,  power  piping  and  pipe  hang- 
ers in  the  national  market  or  the  six  New 
England  states  or  Utah.  Clayton  Act,  § 
7,  15  U.S.C.A.  §  18. 

4.  Monopolies  <^=>24(13) 

Evidence  in  antitrust  suit  did  not 
establish  that  automatic  sprinkler  fire 
protection  manufacturer  would  gain  mar- 
keting and  promotional  competitive  ad- 
vantages from  merger  with  communica- 
tions corporation  in  package  or  system 
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selling,  affiliation  with  communications 
corporation's  fire  insurer  subsidiary,  ac- 
cess to  financial  resources  and  adver- 
tising, foreign  expansion,  vertical  fore- 
closure, central  fire  alarm  station  instal- 
lation or  reciprocal  dealing.  Clayton 
Act,  §  7,  15  U.S.C.A.  §  18. 

5.  Monopolies  <S=>20 

Statute  prohibiting  acquisition  by 
one  corporation  engaged  in  commerce  of 
stock  of  another  corporation  where  the 
effect  of  such  acquisition  may  be  sub- 
stantially to  lessen  competition  is  not 
concerned  with  possibilities  but  is  con- 
cerned only  with  those  mergers  which 
may  have  demonstrable  and  substantial 
anticompetitive  effects;  it  is  not  con- 
cerned with  certainties  and  there  is  no 
requirement  that  the  anticompetitive 
power  manifest  itself  in  anticompetitive 
action  before  the  statute  can  be  called 
into  play.  Clayton  Act,  §  7,  15  U.S.C.A. 
§  18. 

6.  Monopolies  C=>20 

Whether  opposed  acquisition  of  one 
corporation  in  stock  of  another  corpora- 
tion violates  Clayton  Act  is  whether  it  is 
probable  that  a  merger  will  have  anti- 
competitive effect.  Clayton  Act,  §  7, 
15  U.S.C.A.  §  18. 

7.  Monopolies  C=>20 

When  size  of  market  share  fore- 
closed to  competition  as  result  of  vertical 
integration  aspects  of  a  merger  is  de 
minimus,  competition  cannot  be  said  to 
have  been  substantially  lessened  and 
merger  does  not  violate  statute  prohibit- 
ing acquisition  of  one  corporation  of 
stock  of  another  where  effect  may  be 
substantially  to  lessen  competition.  Clay- 
ton Act,  §  7,  15  U.S.C.A.  §  18. 

8.  Monopolies  C=24(13) 

Evidence  in  antitrust  suit  did  not 
establish  that  merger  of  communications 
corporation  and  automatic  sprinkler  fire 
protection  manufacturer  would  confer 
marketing  and  promotional  competitive 
advantages  on  the  manufacturer  with  re- 
spect to  its  power  piping  manufacturing 
operations  because  of  package  or  system 
selling,  access  to  communications  corpo- 


ration's financial  resources,  foreign  ex- 
pansion or  reciprocal  dealing.  Clayton 
Act,  §7,  15  U.S.C.A.  §  18. 

9.  Monopolies  0=24(13) 

Evidence  established  that  communi- 
cations corporation's  acquisition  of  auto- 
matic sprinkler  fire  protection  manufac- 
turer would  not  give  manufacturer  anti- 
competitive advantages  in  the  sale  of 
pipe  hangers  nor  have  effect  of  substan- 
tially lessening  competition  in  the  pipe 
hanger  market.  Clayton  Act,  §  7,  15 
U.S.C.A.  §  18. 

10.  Monopolies  C=20 

Statute  proscribing  corporate  merg- 
ers having  anticompetitive  effects  pro- 
scribes only  those  mergers  the  effect  of 
which  may  be  substantially  to  lessen  com- 
petition and  not  those  mergers  which 
tend  to  substantially  increase  economic 
concentration.  Clayton  Act,  §  7,  15  U.S. 
C.A.  §  18. 


Joseph  H.  Widmar,  Howard  B.  Myers, 
Richard  M.  Clinton,  Harold  J.  Bressler 
and  Donald  J.  Frickel.  Attys.,  Dept.  of 
Justice,  Washington,  D.  C,  Stewart  H. 
Jones,  U.  S.  Atty.,  New  Haven,  Conn., 
for  plaintiff. 

Henry  P.  Sailer,  Charles  E.  Buffon, 
Gerald  P.  Norton  and  Robert  N.  Sayler, 
of  Covington  &  Burling,  Washington, 
D.  C,  and  Scott  E.  Bohon,  New  York 
City,  for  defendant. 
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MEMORANDUM        OF        DECISION 
AFTER  TRIAL  ON  THE  MERITS 

TIMBERS,  Chief  Judge: 

QUESTION  PRESENTED 
In  this  action  brought  by  the  United 
States  (government),  pursuant  to  Sec- 
tion 15  of  the  Clayton  Act,  15  U.S.C. 
§  25  (1964),  for  declaratory  and  injunc- 
tive relief  to  enjoin  the  acquisition  by 
International  Telephone  and  Telegraph 
Corporation  (ITT)  of  the  stock  of  Grin- 

1.  15  U.S.C.  §  IS  (1964). 

2.  United  States  v.  International  Tclc- 
phoue  &  Tel.  Corii..  30C  F.Supp.  76G  (D. 
Coun.190!)). 

In  au  attempt  to  keep  tlic  in.stnnt  opin- 
ion within  reasonable  bounds  and  to 
avoid  unnecessary  repetition,  frequent 
references  will  lie  made  lierein  to  the 
earlier  preliminur.v  injunction  opinion,  to 
the  extent  that  it  is  here  applicable. 
The  earlier  o]ilni<in,  in  addition  to  deny- 
ing a  preliminary  injunction  to  enjoin 
the  proposed   ITT-GrinncU   merger,   also 


nell  Corporation  (Grinnell)  as  an  alleged 
violation  of  Section  7  of  the  Clayton  Act, 
15  U.S.C.  §  18  (1964),  the  essential  ques- 
tion for  determination  by  the  Court  after 
trial  on  the  merits  is  whether,  upon  the 
entire  record,  the  government  has  sus- 
tained its  burden  of  establishing  that 
"in  any  line  of  commerce  in  any  section 
of  the  country,  the  effect  of  such  acqui- 
sition may  be  substantially  to  lessen 
competition."  * 

For  the  reasons  stated  below,  the 
Court  holds  that  the  government  has  not 
sustained  its  burden  upon  the  essential 
issue  set  forth  above.  Defendant  accor3- 
ingly  is  entitled  to  judgment  dismissing 
the  complaint. 

JURISDICTION 

The  Court  has  jurisdiction  over  the 
subject  matter  and  the  parties  pursuant 
to  Section  15  of  the  Clayton  Act,  15  U.S. 
C.  §  25  (1964),  and  28  U.S.C.  §  1337 
(1964). 

Venue  is  properly  laid  in  this  District 
pursuant  to  15  U.S.C.  §  22  (1964);  and 
in  any  event  there  has  been  no  objec- 
tion to  venue.  Rule  12(h)(1),  Fed.R. 
Civ.P. 

PRIOR  PROCEEDINGS 

On  October  21,  1969,  after  an  eviden- 
tiary hearing,  the  Court  filed  a  Memo- 
randum of  Decision ''  denying  the  gov- 
ernment's motion  for  a  preliminary  in- 
junction to  enjoin  the  proposed  acquisi- 
tion of  Grinnell  by  ITT,  but  dii'ecting 
that  a  hold  separate  order  be  entered 
to  preserve  the  status  quo  pending  trial 

denied  a  preliminary  injunction  to  enjoin 
the  proposed  ITl'-IIartford  Fire  Insur- 
ance Company  merger  and  directed  the 
entry  of  a  hold  separate  order  with  re- 
spect to  that  merger.  306  F.Supp.  ot 
SOO-802. 

TIic  instant  opinion,  except  to  the  lim- 
ited extent  hereinafter  indicated,  does 
not  deal  with  the  ITT-Uartford  merger. 
That  is  the  subject  of  a  separate  action. 
Civil  Action  No.  13.320,  the  trial  of 
which  on  the  merits  has  been  assigned 
to  begin  September  15.  1071,  by  agree- 
ment of  counsel. 
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and  decision  on  the  merits.  An  order  im- 
plementing the  iM-eliminary  injunction 
decision  was  entered  October  30.  19G9.'' 

It  is  undisputed  that,  following  ITT's 
acquisition  of  all  of  Grinnell's  stock  on 
October  31,  1969,  ITT  has  maintained 
Grinnell  as  a  separate  and  viable  com- 
pany in  accordance  with  the  Court's  or- 
der of  October  30,  1969. 

After  a  number  of  pre-trial  confer- 
ences and  following  extensive  discovery 
proceedings  by  both  sides,  an  18  day 
trial  on  the  merits  began  at  Bridgeport 
on  September  15,  1970  and  concluded  on 
October  30,  1970.  The  record  before  the 
Court  consists  of  the  pleadings;  some 
498  documentary  exhibits  ;  extracts  from 
59  depositions;  and  the  testimony  of 
53  witnesses  who  appeared  at  the  trial. 

Immediately  upon  the  conclusion  of  the 
evidence,  the  Court  heard  oral  arguments. 
Counsel  thereupon  agreed  upon  a  sched- 
ule for  serving  and  filing  proposed  find- 
ings of  fact  and  conclusions  of  law,  to- 
gether with  post-trial  briefs,  the  last  of 
which  wore  filed  on  December  14.  As 
with  the  earlier  preliminary  injunction 
proceedings,  the  Court  has  been  greatly 
assisted  by  the  oral  arguments,  briefs 
and  other  post-trial  papers  from  extraor- 
dinarily able  counsel  on  both  sides. 

PARTIES  TO  THE  ACTION 

There  arc  now  two  parties  to  the  in- 
stant action:    the  government  as  plain- 


tiff, and  ITT  as  defendant.  The  action 
against  Grinnell  as  a  defendant  was  dis- 
missed on  September  9,  1970.  pursuant  to 
a  stipulation  between  counsel,  all  of  the 
stock  of  Grinnell  having  been  acquired  by 
ITT. 

For  purposes  of  the  instant  opinion, 
the  description  of  the  government  as  a 
party  and  of  Grinnell  as  a  former  party, 
set  forth  in  the  earlier  opinion,  306  F 
Supp.  at  770-71,  is  applicable  here. 

Likewise,  the  earlier  description  of 
ITT,  306  F.Supp.  at  770-71.  is  suffi- 
cient for  present  purposes,  except  that 
the  continued  growth  of  ITT,  as  meas- 
ured by  such  indicia  as  number  of  em- 
ployees, sales,  assets  and  acquisitions, 
should  be  up-dated  as  follows:  it  em- 
ploys approximately  353,000  persons  ;< 
during  1969,  it  had  consolidated  sales 
and  revenues  of  slightly  less  than 
$5,500,000,000,  consolidated  net  income  of 
$234,000,000  and  consolidated  assets  of 
approximately  $5,200,000,000,  at  the  end 
of  that  year;"'  it  is  the  ninth  largest 
industrial  corporation  in  the  United 
States  according  to  Fortune  Magazine;  <" 
approximately  40%-45%  of  its  consoli- 
dated sales  and  revenues  and  income  are 
from  operations  outside  the  United 
States  and  Canada ;  '  during  the  period 
1955  through  1969,  its  total  consolidated 
sales  and  revenues  increased  from  $448,- 
000,000  to  almost  $5,500,000,000;"  dur- 
ing the  decade  1960-1969,  it  acquired  85 


3.    306  F.Supp.  nt  TOO-.'iOO. 

4.    OX  3,  p.  C. 

Uocord  rcferpnccs  in  this  opinion  will  be  as  follows: 

Government  exhibit. 


GX_ 
DX_ 


Mo.vn.iKli,  Tr._ 
Groos,  DT 


Widmnr.  Tr.. 


Defendant  exhibit. 

Trial   testimony    (name  of  witness,  followed   by   page 
of  typewritten  trial  transcript). 

Deposition    testimony    (name    of   witness,   followed   by 
pace  of  typewritten  deposition  transcript). 
Statement    by    trial    counsel    (name    of   counsel,    fol- 
lowed by  page  of  typewritten  trial  tran.script). 


5.  GX  3.  pp.  11.  30. 

6.  GX  10. 


7.  ■  GX  3.  p.  14. 

8.  GX  10. 
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domestic  corporations ;  "  and  at  the  end 
of  19G9,  it  had  in  excess  of  200  subsidi- 
aries worldwide  engaged  in  a  wide  va- 
riety of  enterprises.'* 

Perhaps  the  most  significant  change 
with  respect  to  the  status  of  ITT  since 
the  Court's  earlier  opinion  is  that  what 
there  were  described  as  the  proposed 
merger  agreements,  306  F.Supp.  at  772- 
73,  have  now  been  consummated:  the 
ITT-Grinnell  merger  on  October  31, 
1969,'i  the  ITT-Hartford  merger  on 
May  26,  1970.'- 

I 

CLAIM  THAT  GRINNELL  IS  THE 
DOMINANT  COMPETITOR  IN 
CERTAIN  LINES  OF  COMMERCE 
AND  IN  CERTAIN  SECTIONS  OF 
THE  COUNTRY 

[1]  The  law  is  well  settled  that  when 
a  company  which  is  the  dominant  com- 
petitor in  a  relatively  oligopolistic  mar- 
ket is  acquired  by  a  much  larger  com- 
pany, such  acquisition  violates  Section  7 
of  the  Clayton  Act  if  the  acquired  com- 
pany gains  marketing  and  promotional 
competitive  advantages  from  the  merg- 
er which  will  further  entrench  its  posi- 
tion of  dominance  by  raising  barriers  to 
entry  to  the  relevant  markets  and  by  dis- 
couraging smaller  competitors  from  ag- 
gressively competing.  The  effect  of  such 
a  merger  will  be  substantially  to  lessen 
competition.  FTC  v.  Procter  &  Gamble 
Co.,  386  U.S.  568  (1967)  ;  General  Foods 
Corp.  v.  FTC,  386  F.2d  936  (3  Cir.  1967), 
cert,  denied,  391  U.S.  919  (1968);  Unit- 
ed States  V.  Ingersoll-Rand  Co.,  320  F.2d 
509  (3  Cir.  1963);  accord,  Allis-Chal- 
mers  Mfg.  Co.  v.  White  Consolidated  In- 
dustries, Inc.,  414  F.2d  506  (3  Cir.  1969), 
cert,  denied,  396  U.S.  1009  (1970)  ;   Unit- 

9.  (iX  0. 

10.  (JX  4. 

11.  OX  2,  ]<.  1. 

12.  (;x  9. 

13.  I-'or  .T  brief  (Irsi'fiptioii  of  .some  of  thp.sc 
Iiruduots,  .<;c<'  iJOO  l'\.Sniip.  at  771-72  .'UkI 
771  n.  3. 

The   govorninoiit    aUo    Ii.ts    alleged    in    its 
complaint  a  probable  lessening  of  corape- 


ed  States  v.  Wilson  Sporting  Goods  Co., 
288  F.Supp.  543  (N.D.I11.1968).  And  see 
this  Court's  analysis  of  the  controlling 
law  in  its  earlier  preliminary  injunction 
opinion  in  the  instant  case.  306  F.Supp. 
at  775-76. 

The  Court  turns  directly,  therefore,  to 
the  question  whether  the  evidence  estab- 
lishes that  Grinnell  is  the  dominant  com- 
petitor in  the  relevant  product  and  geo- 
graphic markets,  i.  e.  "in  any  line  of 
commerce  in  any  section  of  the  country." 

(A)   LINES   OF   COMME'RCE 

For  the  purpo.se  of  determining  wheth- 
er Grinnell  is  the  dominant  competitor 
in  the  lines  of  commerce  here  involved, 
the  Court  finds  that  the  following  are  the 
relevant  product  markets  or  lines  of 
commerce :  " 

(1)  Automatic  Sprinkler  Devices 
Automatic  sprinkler  devices  are  among 

the  component  parts  necessary  to  con- 
struct automatic  sprinkler  systems  for 
fire  prevention.  They  include  sprink- 
lers, alarms  and  related  equipment. 
They  represent  a  small  percentage  of  the 
value  of  an  installed  sprinkler  system. '^ 

(2)  Automatic  Sprinkler  Sijstems 
Automatic  sprinkler  systems  consti- 
tute complete  installations  designed  to 
protect  buildings  against  fire.  They  are 
composed  of  pipe,  pipe  fittings,  pipe 
hangers,  valves  and  sprinkler  devices. 

(3)  Power  Pipiny 

Power  piping  systems  are  used  in 
utility  power  generating  plants  and  in 
segments  of  the  process  industries,  pri- 
marily chemical  and  paiier.  Such  piping 
is  subjected  to  extreme  temperatures  and 
pressures.     The   power  piping   industry 

tition  ill  tlie  iioucr  iii/ir  haii(ici-  Vino  of 
fonuneri'c  as  a  rosult  of  tlie  ITTfiriniioU 
niercer.  The  Kovrrninont  ritln'r  lias 
abandoned  its  daiiii  in  tliis  regard,  sec 
3(»G  K.Supp.  at  771  n.  3.  or  it  views 
the  power  iiipe  hanger  market  .-is  a  sub- 
market  of  the  pipe  hanger  market  or  of 
the  power  piping  market.  Injin,  pp.  .">0- 
51. 
14.  Gioos,  UT  VI:  (iiniimic  (iX  SUS  u-'ith 
GX  371. 
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includes  the  fahriration  and  erection  of 
such  systems. 

(4)  Pipe  Hangers 

Pipe  hangers  are  support  devices  from 
which  piping  is  suspended.  They  are, 
among  other  things,  components  of  auto- 
matic sprinkler  systems  and  of  power 
piping  systems.  They  vary  greatly  in 
type  depending  on  the  size  and  weight  of 
pipe  to  be  suspended  and  the  material 
from  which  the  support  is  to  hang. 

(B)   SECTIONS  OF  THE  COUNTRY 

(1)  Entire    United    States:     For    All 
Lines  of  Commerce 

[2]  There  is  no  dispute  between  the 
parties  that  the  relevant  geographic 
market  for  each  line  of  commerce  is  the 
national  market.  The  entire  United 
States  therefore  is  the  "section  of  the 
country"  within  which  the  effects  of 
ITT's  acquisition  of  Grinnell  upon  the 
relevant  lines  of  commerce  are  to  be 
measured. 

(2)  Regional  Areas:    For  Installation 
of  Automatic  Sprinkler  Systetns 

The  government  further  claims  that, 
with  respect  to  the  installation  of  auto- 
matic sprinkler  systems,  there  are  four 
regional  areas,  each  of  which  should  be 
regarded  as  a  "section  of  the  country" 
for  the  purpose  of  measuring  the  impact 
of  this  acquisition  upon  competition  in 
the  installation  of  automatic  sprinkler 
systems.  The  four  regional  areas  claim- 
ed by  the  government  and  the  Court's 
finding  as  to  each  may  be  summarized 
as  follows: 

(a)   NEV;  ENGLAND 

The  six  New  England  states  (with  the 
exception  of  .southwestern  Connecticut, 
which  is  regarded  as  part  of  the  New 
York  metropolitan  area)  constitute  a 
well-defined  regional  area  and  an  "area 
of  effective  competition".  Sprinkler  in- 
stallations in  this  area,  with  some  excep- 
tions, are  made  by  companies  with  head- 


quarters located  in  the  area.'"*  The 
Court  holds  that  this  is  a  "section  of 
the  country",  and  therefore  a  relevant  re- 
gional area,  for  the  purpose  of  measur- 
ing the  effect  of  the  acquisition  on  the 
installation  of  automatic  sprinkler  sys- 
tems. 

(b)   STATE  OF   UTAH 

The  state  of  Utah,  for  essentially  the 
same  reasons  stated  above  with  respect 
to  the  New  England  states,  constitutes 
a  well-defined  regional  area  and  an  "area 
of  effective  competition".  The  Court 
holds  that  this  is  a  "section  of  the  coun- 
try", and  therefore  a  relevant  regional 
area,  for  the  purpose  of  measuring  the 
effect  of  the  acquisition  on  the  installa- 
tion of  automatic  sprinkler  systems. 

(c)  PACIFIC  NORTHWEST 

(government's   claim) 

The  government  claims  that  a  regional 
area,  referred  to  as  the  "Pacific  North- 
west",'^ also  constitutes  a  "section  of 
the  country".  This  area  comprises  the 
States  of  Alaska,  Washington,  Oregon, 
part  of  Idaho  (north  of  a  line  extended 
eastward  from  the  Wa.shington-Oregon 
boundary),  and  part  of  Montana  (west 
of,  and  including,  Great  Falls,  Butte  and 
Helena). 

There  is  no  evidence  that  a  single  in- 
staller of  automatic  sprinkler  systems 
operates  throughout  the  Pacific  North- 
west area.  Nor  is  there  any  evidence, 
with  respect  to  any  installer  who  has 
more  than  one  office  in  this  area,  that 
the  total  area  of  operation  is  in  any  way 
coterminous  with  the  Pacific  Northwest. 
In  short,  the  record  does  not  support  a 
finding  that  the  Pacific  Northwest  is  an 
"area  of  effective  competition."  '" 

The  Court  holds  that  the  Pacific 
Northwest  is  not  a  "section  of  the  coun- 
try" for  the  purpose  of  measuring  the 
competitive  effect  of  the  acquisition  on 
the  installation  of  automatic  sprinkler 
systems. 


15.  .Moyu.ngli.  Tr.  244:    GX  37f^3Sl. 

16.  GX  424, 

324  F  Supp— -2Vi 


17.  KllinRton,  Tr.  S41 :  L.irson.  Tr.  541: 
OX  380:  GX  410:  GX  40J ;  GX  405; 
GX  407;    <.'X   3«):     Hinds,   Tr.  501. 
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(d)  INLAND  EMPIRE 
(government's  claim) 

The  government  also  claims  that  a 
regional  area,  referred  to  as  the  "Inland 
Empire",  '*  constitutes  a  "section  of  the 
country".  This  area  comprises  the  Pa- 
cific Northwest,  defined  above,  ex- 
cept there  is  excluded  the  States  of 
Alaska  and  Oregon  and  that  part  of 
Washington  west  of  the  Cascade  Moun- 
tains. The  goveinment  would  include 
in  the  Inland  Empire  area  i)ortions  of 
Montana  which  are  separated  by  the  Con- 
tinental Divide  from  the  rest  of  the  In- 
land Empire ;  and  would  exclude  from 
the  Inland  Empire  area  a  portion  of 
Idaho  north  of  the  Salmon  River  and 
south  of  the  extended  Washington-Ore- 
gon border — an  area  which  geographi- 
cally would  appear  to  be  more  closely  re- 
lated to  the  so-called  Inland  Empire  than 
to  any  other  region. 

From  the  foregoing  delineation  of  the 
Inland  Empire,  it  is  clear  that  it  is  not 
.1  well-defined  regional  area;  and  the 
Court  is  mindful  that  Section  7  "does  not 
call  for  the  delineation  of  a  'section  of  the 
country'  by  metes  and  bounds  as  a  sur- 
veyor would  lay  off  a  plot  of  ground." 
Unitod  States  v.  Pabst  Brewing  Com- 
pany, 384  U.S.  54G,  549  (1966).  See 
United  States  v.  Bethlehem  Steel  Corpo- 
ration, 168  E.Supp.  576,  602  (S.D.N.Y. 
1958).  Moreover,  the  evidence  does  not 
show  that  it  is  an  "area  of  effective  com- 
petition". The  only  sales  office  of  Grin- 
nell  located  within  the  Inland  Empire 
competes  throughout  Montana  and  in 
southern,  as  well  as  northern,  Idaho.'* 
Of  the  four  witnesses  called  by  the  gov- 
ernment who  compete  in  portions  of  the 
Pacific  Northwest  region,  none  testified 
that  he  competed  to  a  significant  degree 
in  the  Inland  Empire  area.'^*     There  is 


no  evidence  showing  the  probable  effect 
of  the  merger  upon  competition  in  the 
Inland  Empire. 

The  Court  holds  that  the  Inland  Em- 
pire is  not  a  "section  of  the  country" 
for  the  purpose  of  measuring  the  com- 
petitive effect  of  the  acquisition  on  the 
installation  of  automatic  sprinkler  sys- 
tems. 

(C)   DOMINANCE  OF  GRINNELL 

[3]  The  Court  makes  the  following 
findings  with  respect  to  Grinnell's  posi- 
tion in  each  of  the  relevant  markets, 
with  particular  focus  upon  the  govern- 
ment's claim  that  Grinnell  is  the  domi- 
nant competitor  in  the  relatively  oligopo- 
listic product  markets  defined  above. 

(1)  Power  Piping  Market 

Granted  that  Grinnell  is  one  of  three 
wholly  integrated  companies  in  the  pow- 
er piping  industry  and  accepting  argu- 
endo the  government's  claim  that  Grin- 
nell is  "the  largest  factor  in  the  power 
piping  industry",-'  the  evidence  is  sig- 
nificantly deficient  in  establishing  Grin- 
nell as  the  dominant  competitor  in  this 
market. 

A  substantial  number  of  companies  are 
capable  of  fabricatiny  power  piping  sys- 
tems,-- at  least  one  of  which  has  a  larger 
fabrication  volume  than  Grinnell.^^ 
With  respect  to  erection,  many  power 
piping  systems  are  erected  by  large  en- 
gineering and  contracting  comiianies,^'' 
some  of  which  have  a  larger  volume  than 
Grinnell.2*  At  least  one  of  Grinnell's 
competitors  in  1969  had  a  substantially 
larger  combined  fabrication-erection  vol- 
ume than  Grinnell.-* 

Concededly,  no  industry  statistics  or 
other  data  have  been  introduced  to  show 
directly  the  share  of  the  market  of  any 


18.  (;x  -125. 

19.  <;X  3S3. 

20.  L.irson,  Tr.  .o3(i  et  sen.;  Jliiids,  Tr.  589 
I't  seq. ;  Palm,  Tr.  GTS  ot  seq. ;  KUington, 
Tr.  S37  ct  soq. 

21.  Sdiwab,    1)T    10;     I'robor,    DT    30. 

22.  I'ensc,  DT  43-47;  Carry,  UT  S;  Mc- 
Cully,  DT  5-6,  29. 


23.  .Scliwab,   DT  1.3. 

24.  Carr.v,  DT  13-lG ;  McCiiUy,  DT  11-12  ; 
Schwab,  DT  11-14;  I'attorson,  DT  20, 
22;    I'rcbor,  DT  3S-40. 

25.  Carry.    DT    15-lC ;     .Si-bwab,    DT   14. 

26.  McCully,  DT  3. 
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company  in  the  industry.  The  closest 
approximation,  based  on  the  most  relia- 
ble inferences  permitted  by  the  record 
as  to  the  size  of  the  total  market,  is  that 
Grinnell's  total  1969  fabrication  and 
erection  contracts  in  amount  of  $39,- 
783,806  -■'  represented  somewhere  be- 
tween 4%  and  13%  of  the  power  piping 
market.-"  This  is  wide  of  the  mark  of 
dominance. 

(2)  Pipe  Hangers  Market 

In  the  pipe  hangers  market,  again  no 
market  or  industry  statistics  have  been 
introduced  to  show  the  share  of  the  mar- 
ket of  any  company  in  the  industry. 
Granted  that  Grinnell  is  the  leading 
manufacturer  of  pipe  hangers  in  the 
United  States,  that  the  five  largest  com- 
panies account  for  approximately  55% 
of  the  total  market  and  that  Grinnell's 
1969  domestic  sales  of  $15,534,272  repre- 
sented 20%  of  the  total  domestic  mar- 
ket-" (it  has  been  so  stipulated),  this 
still  does  not  establish  Grinnell  as  the 
domin.int  competitor  in  a  market  appar- 
ently as  widely  dispersed,  as  balanced 
and  with  as  many  competitors  as  this 
one. 

(3)  Automatic  Sprinkler  Devices  Mar- 
ket    ' 

In  the  automatic  sprinkler  devices 
market.  Grinnell  was  the  largest  of  14 
domestic  manufacturers  in  1969,  based 
on  its  sales  of  .$8,134,590  for  that  year 
which  represented  23%  of  the  domestic 
market.™  Grinnell  has  three  good  size 
competitors,  two  of  whom  have  grown 
more  rapidly  than  Grinnell  in  recent 
years,'*  and  one  of  whom  is  believed  by 
its  president  to  be  larger  than  Grinnell 


today.-''*  There  are  a  number  of  smaller 
competitors  who  maintain  a  position  in 
the  market.  Such  evidence  does  not  war- 
rant a  finding  that  Grinnell  is  the  domi- 
nant competitor  in  the  manufacture  of 
automatic  sprinkler  devices. 

Moreover,  since  the  evidence  shows 
that  Grinnell  installs  practically  all  of 
its  sprinkler  devices,  there  is  no  signifi- 
cant competition  between  Grinnell  and 
other  manufacturers  in  the  sale  of  such 
devices.33  Any  effect  of  the  acquisition 
upon  competition  in  the  automatic 
sprinkler  devices  line  of  commerce  nec- 
essarily would  be  reflected  only  through 
the  effect  such  acquisition  would  have 
upon  competition  in  the  installation  of 
automatic  sprinkler  systems. 

(4)  Automatic  Sprinkler  Systems 
Market 

In  the  automatic  sprinkler  systems  in- 
stallation market,  the  evidence  comes 
closest,  of  any  of  the  four  product  mar- 
kets here  involved,  to  permitting  reason- 
ably accurate  findings  as  to  Grinnell's 
share  of  that  market. 

In  the  national  market,  Grinnell  is  the 
largest  installer,  its  19G9  domestic  sales 
of  $77,000,000  3J  representing  approxi- 
mately 20%  of  the  total  domestic  mar- 
ket; ''  and  it  has  two  large  competitors 
in  the  national  market. 

In  the  two  regional  markets  which  the 
Court  has  recognized  as  "sections  of  the 
country"  for  the  purpo.se  of  testing  the 
competitive  effects  of  the  merger,  the 
government  asserts  that  Grinnell's  share 
of  the  New  England  market  in  1969  was 
24.5%  ™  and  its  share  of  the  State  of 
Utah  market  in  1969  was  44.3%." 


27.  GX  1.  item  .3.S. 

28.  Carry.  DT  G4.   17-18:    Pe.ise,   DT  13;". 

29.  GX  415. 

30.  GX  sas. 

31.  Moyer,  Tr.  1.-j51.  1576:  Fee.  Tr.  130- 
31;  GX  1.  item  30.  shows  tlint  (Jrinupll's 
sales  incre.iscd  api>roxin\.nteIy  30%  ilui- 
inR  the  period  19G.">-C!). 

32.  Meyer,  Tr.  1551.  1576. 

33.  Fee,  Tr.  133. 


34.  GX  371  (figures  for  (irimioirs  Caii.T- 
(linn  and  Mexican  offices  subtracted 
from  total). 

35.  GX  3701!  gives  Grinnell  a  market 
share  of  21.2%,  a  fisurc  based  on  in- 
complete data.  See  GX  370C,  App.  A:' 
DX  E.  The  21.27(,  figure  also  includes 
more  than  SO.tXIO  man  hours  for  a  Grin- 
nell subsidi.-iry  which  no  longer  exists. 
GX  370R,  n.  1. 

36.  GX  374B. 

37.  GX  382. 
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The  record  shows  that  Grinnell's  share 
of  the  New  England  market  actually  was 
substantially  less  than  24.5%,  for  the  to- 
tal market  against  which  Grinnell's  posi- 
tion must  be  measured  does  not  include 
(a)  some  48  businesses  listed  as  auto- 
matic sprinkler  installers  in  the  yellow 
pages  of  the  current  New  England  Tele- 
phone Company  directory;  ^^  (b)  a  num- 
ber of  other  businesses  identified  as 
automatic  sprinkler  installers;  ^^  and  (c) 
sales  in  New  England  by  persons  from 
outside  the  New  England  area.'*" 

Grinnell's  share  of  the  State  of  Utah 
sprinkler  installation  market  in  1969  was 
44.3% — a  figure  which  may  not  be  fair- 
ly representative  of  Grinnell's  market 
position  in  view  of  its  corresponding  fig- 
ures of  14.6%  for  1968  and  26.5%  for  the 
first  eight  months  of  1970,  both  periods 
being  subsequent  to  Grinnell's  opening 
a  sprinkler  installation  office  in  Utah.*' 

In  other  areas  of  the  country,  more- 
over, Grinnell  is  the  largest  installer; 
but  in  a  number  of  important  markets 
Grinnell  is  not  the  largest  installer,  e.g., 
St.  Louis,  Los  Angeles,  Philadelphia, 
ChicaKO,  Minneapolis-St.  Paul,  Cleveland, 
Kansas  City,  Detroit  and  New  York.'*- 

Among  the  significant  factors  in  this 
market  pattern  are    (1)   the   fact  that 

38.  r>.\  K. 

39.  GX  370.  All]).  A,  iiifludes  a  number 
of  Xew  Englanil  Cdinpnnips  whose  imin 
liours  the  government  lins  not  nseertnined. 

40.  See.  e.  g.,  Port.  Tr.  1704-95 ;  Aldridgc, 
Tr.  18S3. 

41.  DX  D;    DX  AH-AF. 

42.  DX  C  (St.  I-oui») ;  Garden,  Tr.  3G5-6G 
(f-os  Angeles)  :  Connelly.  Tr.  045-46 
(Cliirago)  :  Cm-ran.  Tr.  ]()04  (I'hilailel- 
phia)  ;  I'eil.  Tr  1071  (Minneapolis-St. 
Tnul)  ;  Raskin,  Tr.  1747  (Cleveland)  : 
Lewis.  1)T  11  (Kansas  City)  ;  Glanz, 
DT  21-22  (Detroit)  ;  Hodges,  DT  42 
(Xew  York  City). 

43.  GX  1.  item  30. 

44.  Sec,  e.  -7.,  Escue,  Tr.  372,  389  (0  to  $1 
million  iu  4  years)  :  Cliafin.  Tr.  422, 
444  (same)  ;  Hills,  Tr.  1(X)7  (douhle 
in  5  years)  ;  CoUinitt.  DT  4-5  (quad- 
ruple in  7  years);  E.  Smitli.  DT  3-4 
(double  iu  2  years);  Corley,  DT  31-32 
(double   iu  7   years)  ;    Glanz,   DT  3(5-37 


Grinnell's  share  of  the  national  market 
declined  sharply  during  the  five  year 
period  immediately  preceding  the  merg- 
er;" (2)  the  fact  that  Grinnell  has  a 
larger  share  of  the  national  market  is 
not  necessarily  a  measure  of  its  relative 
market  strength  in  any  given  area;  (3) 
the  fact  that  Grinnell  has  a  larger  share 
of  the  national  market  does  indicate  that 
it  engages  in  business  throughout  the 
country,  as  compared  to  its  hundreds  of 
competitors  whose  businesses  are  con- 
fined to  local  or  regional  areas;  and  (4) 
the  fact  that  many  sprinkler  installers  of 
various  sizes  have  grown  rapidly  despite 
competition  with  Grinnell  indicates  that 
there  are  no  significant  barriers  to  en- 
tering the  sprinkler  installation  busi- 
ness.** 

Those  witnesses  at  the  trial  who  have 
had  experience  in  both  the  manufacture 
of  sprinkler  devices  and  in  the  installa- 
tion of  sprinkler  systems  testified  that 
there  is  no  significant  advantage  to  a 
manufactui-er  in  being  engaged  also  in 
installation,  and  vice  versa.*' 

Some  of  Grinnell's  installer  competi- 
tors purchase  their  sprinkler  products 
from  Grinnell ;  ■""  but  witnesses  called 
by  both  sides  did  not  list  Grinnell  among 
their  principal  suppliers,*'  and  others  did 

(more  than  double  in  5  yeans)  :  Wilson, 
DT  8  (same)  ;  Barrett,  DT  15  (more 
than  sextuple  in  one  office  in  5  years). 

While  there  are  barriers  to  entry  into 
the  manufacture  of  sprinkler  devices, 
such  barriers  are  unrelated  to  the  domi- 
nance of  any  manufacturing  company  and 
there  is  no  evidence  that  they  will  be 
affected  by  ITT's  acquisition  of  Grin- 
nell.   See  Fee,  Tr.  77-78. 

45.  See  Somer-s.  Tr.  14G7-CS ;  -Meyer,  Tr. 
1558  (no  advantage  for  manufacturer  to 
engage  in  installation).  And  see  Meyer, 
Tr.  1558;  Hautli,  Tr.  ICa^-GO  (no  ad- 
vantage for  installer  to  engage  in  manu- 
facturing). 

46.  Hodges,  DT  11-12;  Coleman,>  Tr. 
160-61;  Peil.  Tr.  1045;  Aldridge.  Tr. 
1883;  Grenning,  DT  13;  Crook,  DT  9, 
35-36. 

47.  Dahn,  Tr.  704:  Connelly,  Tr.  0-1.';; 
Krumm,  Tr.  177G ;  Crook.  DT  9;  Bar- 
rett, DT  4  ;  Glanz,  DT  lS-21 ;  Akonom, 
DT  11-13;    Corley,  DT  58. 
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not  consider  themselves  dependent  on 
Grinnell   for  their  sprinkler  products.'"' 

While  Grinnell  sprinkler*  devices  fre- 
quently are  specified  by  architects  and 
others  in  connection  with  sprinkler  sys- 
tem installations,  such  specifications  al- 
most invariably  are  on  an  "or  equal" 
basis.**  The  evidence  clearly  establishes 
that  the  specification  of  a  particular 
brand  of  sprinkler  device,  whether  on  an 
"or  equal"  basis  or  otherwise,  provides 
no  significant  competitive  advantage  to 
the  company  whose  product  is  specified 
nor  any  disadvantage  to  a  company  whose 
product  is  not  specified.'"' 

Upon  the  entire  record,  the  Court 
finds  that  the  evidence  does  not  estab- 
lish that  Grinnell  is  the  dominant  com- 
petitor in  the  automatic  sprinkler  sys- 
tems installation  market,  i.  e.,  neither 
in  the  national  market  nor  in  either  of 
the  two  relevant  regional  markets. 

SUMMARY   UNDER   THIS    SECTION 

To  summarize  regarding  the  relevant 
product  and  geograjihic  markets  here  in- 
volved and  the  government's  claim  that 
Grinnell  is  the  dominant  competitor  in 
such  markets,  the  Court  concludes  as 
follows: 

(A)  The  following  lines  of  commerce 
or  product  markets  have  been  estab- 
lished : 

Automatic  sprinkler  devices 
Automatic  sprinkler  systems 
Power  piping 
Pipe  hangers 

(B)  With  respect  to  each  of  the  above 
listed  lines  of  commerce,  the  entire  Unit- 
ed States  is  a  relevant  geographic  mar- 
ket, and  therefore  a  section  of  the  coun- 
try, within  which  the  competitive  effects 
of  the  acquisition  on  each  line  of  com- 
merce appropriately  may  be  measured. 

With  respect  to  the  installation  of  au- 
tomatic sprinkler  systems  as  a  line  of 
commerce,  each  of  the  following  regional 

48.  Larson.  Tr.  58G :  Lowery,  Tr.  1490; 
Hills,  Tr.  1G08:  Hautli,  Tr.  1669-70; 
Groos,    DT   48;     Ilawlpy,    L)T   5-C. 

49.  Chafin.  Tr.  448-49;  Callison,  Tr. 
1035;     Lowery,   Tr.   1498-99;     Ford,   Tr. 


areas  also  constitutes  a   section  of   the 
country  for  the  purpose  of  measuring  the 
competitive  effects  of  the  acquisition: 
New  England 
State  of  Utah 

The  claimed  Pacific  Northwest  and 
Inland  Empire  regional  areas  do  not  con- 
stitute sections  of  the  country  for  this 
purpose. 

(C)  As  for  the  government's  claim 
that  Grinnell  is  the  dominant  competitor 
in  the  relatively  oligopolistic  product 
markets  set  forth  above,  the  Court  holds 
that  the  evidence  establishes  that  Grin- 
nell is  not  the  dominant  competitor  in 
any  relevant  product  or  geographic  mar- 
ket. 

II 

CLAIM  THAT  MERGER  WILL  CON- 
FER MARKETING  AND  PROMO- 
TIONAL COMPETITIVE  ADVAN- 
TAGES UPON  GRINNELL 

[REGARDING  AUTOMATIC  SPRIN- 
KLER DEVICES  AND  AUTOMAT- 
IC SPRINKLER  SYSTEMS  MAR- 
KETS] 

The  Court  having  concluded,  upon  the 
entire  record,  that  the  evidence  does  not 
support  the  government's  claim  that 
Grinnell  is  the  dominant  competitor  in 
any  of  the  relevant  markets,  that  should 
end  the  case.  A  bolder  Court  would  en- 
ter judgment  for  defendant  and  proceed 
no  further. 

In  view  of  the  likelihood  of  appellate 
review  and  having  regard  for  the  enor- 
mous expenditure  of  time  and  effort  on 
the  part  of  all  concerned  with  respect  to 
the  remaining  issues  in  the  case,  it  does 
appear  prudent  for  the  Court  to  decide 
such  issues  and  to  make  appropriate 
findings  and  conclusions  thereon. 

Before  doing  so,  however,  the  Court 
believes  that  it  would  be  remiss  if  it  did 
not  state  unequivocally  that,  in  its  opin- 

1590  ;    Rrown.  Tr.  1706-07  ;   Knimm.  Tr. 
17.82. 

50.  Chafin.  Tr.  -154-.55  ;  Lowery.  Tr.  1500  ; 
Fonl.  Tr.  l.iOO;  Brown.  Tr.  1707; 
Kniinni,  Tr.   IT82-S3. 
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ion,  this  is  not  even  a  close  case  on  the 
issue  of  Grinnell's  dominance.  It  is  not 
merely  a  case  where  the  government  has 
failed  to  sustain  its  burden  of  proof  on 
that  issue;  it  is  a  case  where  the  over- 
whelming preponderance  of  the  credible 
evidence  clearly  establishes  that  Grinnell 
is  not  the  dominant  competitor  in  any 
relevant  market.  Having  lived  with  this 
case  for  nearly  a  year  and  a  half,  having 
heard  scores  of  witnesses  testify  and  hav- 
ing carefully  studied  hundreds  of  docu- 
ments and  thousands  of  pages  of  deposi- 
tion and  trial  testimony,  this  Court  is 
left  with  an  "unusually  firm  conviction 
that  Grinnell,  although  a  large  and  lead- 
ing competitor,  clearly  is  not  a  domiiiant 
competitor  within  the  recognized  mean- 
ing of  that  term  in  the  antitrust  field. 

[4]  Despite  that  conviction,  however, 
the  Court  will  assume  arguendo  in  this 
section  of  the  opinion  that  Grinnell  is  a 
dominant  competitor  in  the  automatic 
sprinkler  devices  and  installation  mar- 
kets," and  will  proceed  to  consider  the 
government's  claim  that  Grinnell  as  such 
will  >;ain  marketing  and  promotional  com- 
petitive advantages  from  the  merger  in 
the  following  specific  respects :  *^ 

(A)  Package  Or  System  Selling 

(B)  Affiliation  With  Hartford 

(C)  Access  To  ITT's  Financial  Re- 

sources   And    Advertising 

(D)  Foreign  Expansion 

(E)  Vertical  Foreclosure 

(F)  Central  Stations 

(G)  Reciprocal  Dealing 

(A)   PACKAGE  OR  SYSTEM  SELLING 
The  government  claims  that  the  merg- 
er will  give  Grinnell  a  competitive  mar- 
keting advantage  by  creating  an  oppor- 

51.  (Jovernnu'nt  coun.sel,   with  oommcnilable 
camlor,   has  informed   the  Court  that  liis 

'  chief  concern  is  directed  toward  the  au- 
tomatic .sprinkler  installation  market 
(Widmar,  Tr.  2160). 

The  Court  nevertheless  will  rule  ii\>oa 
the  government's  claims  with  respect  to 
the    other    product    markets. 

52.  The  government  does  not  contend  that 
any   one  of  these  marketing  and   promo- 


tunity  for  Grinnell  to  include  additional 
products  in  its  automatic  sprinkler  line 
and  to  engage  in  package  or  system  sell- 
ing. In  short,  the  government  contends 
that  this  is  a  mixed  or  product  extension 
conglomerate  merger.  Such  a  merger 
has  been  defined  as  one  involving  the 
acquisition  of  a  company  manufacturing 
or  selling  a  product  "related  to  a  prod- 
uct or  products  of  the  acquiring  firm 
because  it  can  be  produced  with  much 
the  same  facilities,  sold  through  the  same 
distribution  channels,  or  made  a  part 
of  the  same  research  and  development 
efforts."  Turner,  Conglomerate  Mergers 
and  Section  7  of  the  Clayton  Act,  78 
Harv.L.Rev.  1313.  1315  (1965).  See 
FTC  V.  Procter  &  Gamble  Co.,  386  U.S. 
568,  577-78  (1967);  Allis-Chalmcrs 
Mfg.  Co.  V.  White  Consolidated  Indus- 
tries, Inc.,  414  F.2d  506,  518  (3  Cir. 
1969),  cert,  denied,  396  U.S.  1009  (1970) ; 
General  Foods  Corp.  v.  FTC,  386  F.2d 
936,  944  (3  Cir.  1967),  cert,  denied,  391 
U.S.  919  (1968);  United  States  v.  Wil- 
son Sporting  Goods  Co.,  288  F.Supp. 
543,  548  (N.D.I11.1968). 

It  is  undisputed  that  Grinnell  has  not 
in  fact  engaged  in  package  or  system  sell- 
ing during  the  period  of  more  than  a 
year  since  the  merger  was  consummat- 
ed.'* Nor  does  the  government  claim  to 
have  adduced  evidence  that  this  competi- 
tive practice  is  planned  or  that  it  is  im- 
minent. As  stated  in  its  brief,  "The 
Government  does  not  contend  that  ITT- 
Grinnell  will  exercise  these  opportunities 
[for  product  extension]  tomorrow  or 
even  next  year,  but  what  is  crucial  is  the 
fact  that  these  opportunities  are  pres- 
ent." ** 

[5,  6]  While  the  line  between  "possi- 
bilities",   "certainties"    and    "probabili- 

tional  competitive  advanta^e-s  will  result 
in  a  substantial  lessening  of  competition  ; 
it  contends  that  their  cumulative  effect 
will  have  anticompetitive  consequences 
(Widmar,  Tr.  9). 

53.  The  same  applies  to  the  other  marketing 
and  promotional  competitive  practices  dis- 
cussed below. 

54.  Government's    Post-Trial    Brief,    p.    74. 
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ties"  may  be  difficult  to  draw  in  a  given 
ca.se,  such  difficulty  does  not  relieve  the 
Court  of  its  obligation  to  do  so  in  ac- 
cordance with  established  legal  stand- 
ards, as  the  Court  pointed  out  in  its 
earlier  opinion.  306  F.Supp.  at  774. 
Section  7  is  not  concerned  with  possi- 
bilities. "The  statute  is  concerned  only 
with  those  mergers  which  may  have  de- 
monstrable and  substantial  anticompeti- 
tive effects."  United  States  v.  Atlantic 
Richfield  Co.,  297  F.Supp.  1061,  1066 
(S.D.N.Y.1969);  see  Brown  Shoe  Co.  v. 
United  States.  370  U.S.  294.  317  (1962). 
Nor  is  Section  7  concerned  with  cer- 
tainties; since  it  is  designed  to  stop  an- 
ticompetitive practices  "in  their  incip- 
iency",  there  is  no  requirement  that  "the 
anticompetitive  power  manifest  itself  in 
anticompetitive  action  before  §  7  can  be 
called  into  play."  FTC  v.  Procter  & 
Gamble  Co..  supra,  at  577.  Upon  its 
face.  Section  7  makes  it  clear  that  the 
statute  is  concerned  with  probabilities. 
Brown  Shoe  Co.  v.  United  States, 
supra,  at  323.  The  statutory  standard 
is  whether  it  is  probable  that  a  merger 
will  have  an  anticompetitive  effect,  viz. 
whether  its  effect  "may  be  substantial- 
ly to  lessen  competition"  (Emphasis  add- 
ed ).=•"' 

The  government's  package  or  system 
selling  claim  at  the  time  of  the  prelimi- 
nary injunction  hearing  was  directed  al- 
most entirely  to  an  attempt  to  show  that 
automatic  sprinklers  could  be  included 
in  an  overall  plumbing,  heating  and  air 
conditioning  package.  306  F.Supp.  at 
777.  The  evidence  at  the  trial  on  the 
merits  established  beyond  question  that 
this  type  of  package  would  not  signifi- 
cantly enhance  Grinnell's  sprinkler  busi- 
ness; 5"  and  it  demonstrated  that  sprin- 


kler systems  never  have  been  packaged 
with  other  construction  products  by  Grin- 
nell  or  by  other  sprinkler  companies,  de- 
spite abundant  opportunities  to  do  so.-" 

In  the  light  of  such  evidence,  the  gov- 
ernment appears  now  to  have  abandoned 
its  claim  that  there  is  any  likelihood, 
much  less  a  probability,  that  Grinnell 
sprinkler  systems  will  be  packaged  with 
ITT  plumbing,  heating  and  air  condi- 
tioning products  in  such  a  way  as  to 
benefit  Grinnell  sprinkler  sales. 

Instead,  the  government  now  has  cast 
its  package  or  system  selling  claim  in 
more  sophisticated  terms  and  with  new 
radiations. 

The  government's  primary  claim  at 
trial  was  that  a  single  mechanical  con- 
tracting company  bidding  sprinkler  work 
together  with  plumbing,  heating  and  air 
conditioning  installations  would  have  an 
advantage  over  a  specialized  sprinkler 
contractor  bidding  sprinkler  work  only. 
The  premise  upon  which  the  govern- 
ment's argument  in  this  respect  rests — 
that  ITT  as  a  mechanical  contractor  will 
engage  in  installation  of  plumbing,  heat- 
ing and  air  conditioning  equipment,  or 
will  make  it  possible  for  Grinnell  to  do  so 
— is  of  doubtful  validity.  The  evidence 
shows  that  ITT  is  not  engaged  in  the 
mechanical  contracting  business  of  in- 
stalling plumbing,  heating  or  air  condi- 
tioning systems;  that  it  has  never  con- 
templated entering  that  business;  and 
that  there  are  compelling  business  rea- 
sons why  it  is  most  improbable  that  ITT 
ever  would  enter  that  business,  e.  g.,  the 
fact  that  ITT  manufactures  some  air 
conditioning  and  heating  hardware  would 
strongly  deter  its  entry  into  the  mechan- 
ical contracting  business,  despite  the  gov- 
ernment's claim  to  the  contrary.'* 


55.  This  ilistinrtion  botwcrn  jyoftsihiUties, 
ccrtaintic.-i  .nnd  prnhahilitirs  applies  of 
course  to  tlic  Court's  evniu.ntion  of  tlie 
evidence  witli  respect  to  ench  of  the  al- 
leged m.nrketinK  .'inil  promotion.Tl  competi- 
tive adv.nntages  to  be  considered  in  this 
section  of  the  opinion. 

56.  Hills,  Tr.  1610-17;  Tort,  Tr.  179C; 
Aldridge.  Tr.  1895-96 ;   Taylor,  Tr.  1944. 


See    Ellington.    Tr.    .%2-63;     Glanz.    DT 
13. 

57.  Hodges,  Tr.  2040,  2061-62  ;  Corley.  DT 
57;  Somers.  Tr.  14.")7 ;  Meyer,  Tr. 
1.544-45. 

58.  Woerthwein,  Tr.  1S2S-29 ;  Will,  Tr. 
1852-53,  IS".  Compare  Petronis.  Tr. 
1334. 
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An  understanding-  of  t^e  specialized 
character  of  sprinkler  in;  callation  work 
is  necessary  properly  to  evaluate  the  gov- 
ernment's claim  in  this  respect.  The  ma- 
jority of  significant  sprinkler  companies 
throughout  the  country  specialize  in 
sprinkler  work  only,  and  do  not  engage 
in  plumbing,  heating  or  air  conditioning 
work.^"  Most  sprinkler  work  is  awarded 
on  the  basis  of  bids  that  are  confined  to 
sprinkler  installations.  Most  general  con- 
tractors invite  and  receive  separate 
sprinkler  bids,  rather  than  requiring  that 
sprinkler  work  be  bid  to  mechanical  con- 
tractors for  inclusion  in  a  package  bid.^o 
Such  preference  as  general  contractors 
may  have  for  dealing  with  mechanical 
contractors  able  to  offer  a  package  in- 
cluding sprinklers  stems  from  a  desire 
for  installation  coordination  ^* — a  prefer- 
ence which  does  not  require  a  sprinkler 
contractor  to  be  a  mechanical  contractor 
as  well  in  order  to  avail  himself  of  it.*- 
The  advantage,  therefore,  to  a  mechan- 
ical contractor  of  being  engaged  in  the 
sprinkler  business,  is  of  doubtful  sig- 
nificance, if  any."'    Accordingly,  even  if 

'i'lio  Court  li.is  i-aivfiill.v  \Vfi;;lioil,  in  tlio 
contpxt  of  tlu"  ontin:  ri'cord.  tlie  eviilence 
t!i:U  iliirinj;  tl.c  pa.st  two  yc.irs  n  Grin- 
iit'll  subsidi;iry  Ims  ougagoil  in  mceliani- 
p.il  contnirting  work  on  three  projoct.s 
in  the  South.  The  Court  i.s  satisfied 
that  this  activity  aiijiropriately  may  be 
regarded  as  the  exception  that  proves  tlie 
rule:  it  was  necessitated  by  special  prob- 
lems having  nothing  to  do  with  the  ITT- 
Grinnell  merger;  tlie  record  is  uncon- 
trovcrtcd  tliat  sudi  activity  will  not  be 
expanded;  and  such  activity  had  no  im- 
pact whatsoever  upon  Grinnell's  auto- 
matic sprinkler  business.  Pease,  Tr. 
20S3-S8. 

59.  Moynagh,  Tr.  208-(;9;  Garden,  Tr. 
354-55;  M;icDonald,  Tr.  41.S-1»;  Cal- 
lison.  Tr.  1034  ;  Ix)wery,  Tr.  1491 ;  Ford, 
Tr.  15S1-S2;  I'.rown,  Tr.  1T02 ;  Al- 
dridge.    Tr.    1^!I5;     Corley,    UT    53-54. 

60.  Moyn.igh,  Tr.  205-GG;  Garden,  Tr. 
320;  Escuc.  Tr.  382;  Stevens,  Tr.  532- 
33;  Smith,  Tr.  827;  Lowery,  Tr.  1491: 
Ford,  Tr.  15S1 ;  Krumm,  Tr.  1777; 
Aldridge,  Tr.  1.S89;  Taylor,  Tr.  1955; 
Corley,  DT  52;    White,  DT  10. 

61.  Escue,  Tr.  3s2 ;  Stevens,  Tr.  50S-O9 ; 
Jose.  Tr.  6t)S-71 ;  Connelly,  Tr.  927-28; 
McGilvray,  Tr.  9G1 ;    Xoble,  Tr.  1088-89. 


there  were  evidence  (and  there  is  none) 
that  ITT  or  Grinnell  as  a  result  of  the 
merger  were  to  engage  in  mechanical 
contracting  work,  the  Court  would  be  un- 
able to  find  that  Grinnell  thereby  would 
gain  a  substantial  competitive  advantage 
in  its  sprinkler  business. 

A  further  radiation  of  the  govern- 
ment's package  or  system  selling  claim 
at  trial  was  that  Grinnell  would  be  able 
to  offer  to  mechanical  contractors  or  oth- 
ers a  package  consisting  of  an  installed 
sprinkler  system  together  with  uninstall- 
ed  plumbing,  heating  and  air  condition- 
ing products,  having  in  mind  that  other 
ITT  companies  manufacture  such  prod- 
ucts. The  Court  finds  the  government's 
claim  that  Grinnell  would  gain  an  ad- 
vantage over  its  comijctitors  from  such 
a  package  to  be  wholly  unsupported  by 
the  evidence.  Prior  to  its  acquisition  by 
ITT,  Grinnell  sold  hundreds  of  products 
to  the  construction  industry  but  never 
packaged  them  with  sprinklers  ** — a 
course  it  was  not  inhibited  from  pursu- 
ing had  it  been  thought  to  be  advan- 
tageous.    No  witness  at  trial,  including 

62.  The  mechanical  contractor's  installation 
coordination  which  stems  from  a  mechan- 
ical "package"  can  he  utilized  by  a 
sprinkler  contractor  tlirougli  bidding  to 
the  mechanical  contractor.  See  Xoble, 
Tr.  1089-90;  McGilvray,  Tr.  991-92; 
K.  Smith,  DT  21 ;  Corley,  DT  48 ;  Mac- 
Donald,  DT  19;  Crook,  DT  2G.  It  is 
.also  evident  that  an  independent  sprinkler 
contractor  may  have  an  advantage  over 
a  mechanical  contractor  with  its  own 
sprinkler  division.  The  sprinkler  con- 
tr.actor  can  bid  to  several  mechanical 
contractors.  The  mechanical  contractor 
can  submit  but  one  package  bid  which 
includes  sprinklers.  Meclianical  contrac- 
tors do  not  accept  sprinkler  bids  from 
otlier  mechanical  contractors.  See  Ras- 
kin, Tr.  172.8-29. 

63.  In  tliis  connection,  the  Court  lias  taken 
into  account  tlie  evidence  at  trial  that 
.some  mechanical  contractors  who  offer 
a  package  of  idumbing,  heating,  air  con- 
ditioning and  sprinkler  work  have  a  bid- 
ding advantage  over  a  contractor  who 
bids  only  sprinkler  work  ;  as  well  as  the 
evidence  to  the  contrary. 

64.  Hodges,  Tr.  2040,  20G1-G2 ;  Corley.  DT 
57. 
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some  with  experience  in  both  mechan- 
ical contracting  and  .sprinkler  installa- 
tion, testified  that  he  would  be  interested 
in  or  concerned  about  such  a  package. •'"' 
Such  witnesses  did  make  it  clear  that 
packaging  requires  products  with  a  func- 
tional relationship  to  one  another.**  Me- 
chanical contractors  would  have  no  inter- 
est in  purchasing  such  a  package;  *"  nor 
would  the  ability  of  ITT-Grinnell  to  offer 
such  a  package  (assuming  evidence  not 
adduced)  give  them  any  competitive  con- 
cern.** Grinnell's  sprinkler  contractor 
competitors  see  neither  a  demand  for  nor 
any  advantage  in  being  able  to  offer  such 
a  package.*^  Grinnell's  sprinkler  device 
manufacturer  competitors  have  seen  no 
advantage  in  packaging  with  sprinklers 
other  products  they  manufacture."*  An 
experienced  manufacturer  of  mechanical 
hardware  believes  such  a  package  would 
not  be  feasible  to  offer." 

In  short,  the  government  has  failed  to 
show  that  there  is  any  likelihood  that 
there  will  be  a  "significant  integration 
in  the  production,  distribution  or  market- 
ing" of  automatic  sprinkler  systems  with 
other  ITT  companies.  General  Foods 
t:orp.  v.  FTC,  supra,  at  944.  The  Court 
finds  that  the  record  sharply  distinguish- 
es the  instant  case  from  the  situations 
in  FTC  V.  Procter  &  Gamble  Co.,  supra. 
General  Foods  Corp.  v.  FTC,  supra,  and 
United  States  v.  Wilson  Sporting  Goods 
Co.,  supra,  where  substantial  merger  ad- 
vantages were  shown  in  terms  of  ad- 
vertising or  use  of  common  distribution 
outlets. 

The  Court  holds  that  the  government 
I'as  not  sustained  its  burden  of  estab- 
lishing that  Grinnell  will  gain  any  com- 


petitive advantage  from  the  merger  in 
the  form  of  opportunities  for  package 
or  system  selling. 

(B)  AFFILIATION  WITH  HARTFORD 
The  government  also  claims  that  Grin- 
nell will  gain  competitive  marketing  ad- 
vantages from  the  ITT-Grinnell  merger 
through  its  affiliation  with  Hartford. 
The  government's  claim  in  this  respect 
is  based  upon  the  close  relationship  be- 
tween the  fire  insurance  and  automatic 
sprinkler  industries;  and  more  particu- 
larly upon  the  fact  that  the  prospect  of 
a  substantial  reduction  in  insurance  rates 
frequently  is  a  motivating  factor,  among 
others,*'  in  reaching  a  decision  to  install 
a  sprinkler  system."-' 

Whether,  based  upon  these  known 
facts,  the  evidence  has  established  that 
Grinnell  will  gain  substantia!  advan- 
tages over  its  competitors  by  virtue  of 
Grinnell's  affiliation  with  Hartford,  is 
the  central  factual  issue  for  determina- 
tion here. 

A  large  portion  of  the  evidence  upon 
this  issue  focused  upon  the  government's 
contention  that  Grinnell  will  gain  a  com- 
petitive advantage  from  its  affiliation 
with  Hartford  by  receiving  leads  for 
sprinkler  business  from  Hartford  and 
from  Hartford  agents,  and  by  becoming 
the  beneficiary  of  recommendations  to 
potential  sprinkler  customers  from  such 
sources.  This  is  one  of  the  major  areas 
in  the  trial  testimony  where  it  has  been 
necessary  for  the  Court  as  the  fact  find- 
er to  apply  the  recognized  tests  for  de- 
termining the  credibility  of  witnesses 
and  the  weight  to  be  attributed  to  their 
testimonv."'' 


Oj.  Connolly,  Tr.  023,  ct  seq. ;  McGilvray, 
Tr.  950.  et  <;e.i. ;  Ilawley,  DT  11-12: 
C.hnz.  DT  47:  Offutt.  DT  12-1.3:  K. 
Smith,  DT  S-9,  11. 

fifi.  Connelly,  Tr.  g.'iO-Sl ;  Petronis,  Tr. 
i:!:5t-35,  1344;    Newton,  DT  49. 

r,7.    llawlcy,  DT  11-12. 

08.    K.  Smith.  DT  8-9. 

f.3.    l/owery,  Tr.   1492-93:    Ford.  Tr.  1584; 
Hilts  Tr.  161S-19;     Port,  Tr.   1796-97; 
Croos,  DT  20. 
324  F.Supp— 3 


70.  Somers,  Tr.  1457  :    Meyer,  Tr.  l.'Vt4-45. 

71.  Will,  Tr.  1.S57. 

72.  E.fi..  Fee.  Tr.  127-29:  i^tevcns.  Tr. 
51C;  Somers,  Tr.  1472;  '  Meyer,  Tr. 
150.3-64  ;  Hauth,  Tr.  1677. 

73.  Fee,  Tr.  9(3-97:  Ha-ith.  Tr.  1684; 
Raskin.  Tr.  175S. 

74.  Infra,  p.  51. 
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There  was  some  testimony  that  a  few 
sprinkler  installers  have  received  a  sub- 
stantial amount  of  their  business  from 
insurance  sources.  As  to  those  witnesses 
who  so  testified,  some  admitted  that 
their  companies  had  unusual  capabilities 
and  specializations ;  "'  others  were  un- 
able to  substantiate  their  estimates  on 
cross  examination ;  '•'^  and  some  demon- 
strated that  their  estimates  included 
business  clearly  not  derived  from  any  in- 
surance source."''  The  one  government 
witness  who  came  closest  to  specifying 
sprinkler  business  which  he  believed 
originated  from  insurance  sources  hap- 
pened to  be  one  of  the  trial  witnesses 
whose  testimony  raised  very  grave  doubts 
with  the  Court  as  to  his  credibility;  in- 
deed, defendant's  evidence  very  substan- 
tially refuted  his  testimony  in  material 
i-espects.'* 

There  also  was  testimony  that  in  some 
instances  sprinkler  contractors  hear  of 
prospective  sprinkler  business  from  in- 
surance agents  and  that  insurance  agents 
occasionally  refer  their  clients  to  sprin- 
kler contractors.  Most  of  the  witnesses 
on  this  subject,  however,  testified  that 
when  sprinkler  leads  do  come  from  insur- 
ance sources  they  come  from  independent 

75.    Cliafiii,  Tr.  444-15;    Swi-itzor,  Tr.  SS3. 

70.  Cardcii,  Tr.  317,  342-43;  Larson,  Tr. 
553,  573 ;    Hinds.  Tr.  GOO-01,  (339^4. 

77.  Garden,  Tr.  344-54;    Larson,  Tr.  573- 

S2. 

78.  Coiniiarc  I'.eol,  GX  417  with  DX  LL 
through   ZZ   mid  DX   AM   through   AQ. 

79.  E.H..  Moynagh.  Tr.  2.'50 ;  Jose,  Tr. 
074;  C.-iUison,  Tr.  1020;  Uaiith,  Tr. 
167S. 

80.  See  «X  1.  item  9;  Totter,  Tr.  20C9 ; 
.Sink,  DT  l.S-10. 

81.  Moynagli,  Tr.  209-71  (insurance  leads 
cover  1.5%  to  2%  of  his  total  sales)  ; 
McOilvray,  Tr.  973  (insurance  contacts 
were  "very  limited")  ;  E.scue,  Tr.  379-SO 
(two  jobs  from  insurance  leads  in  four 
years)  ;  Curran,  Tr.  1005  (received  in- 
surance incpiiries  only  "occasionally"); 
,T(ise,  Tr.  075  (iloscd  only  one  or  two  in- 
surance jobs  in  two  years)  ;  Colquitt, 
UT  27-2S  (one  insurance  lead  in  past 
year)  ;  Crook.  L)T  37-3S  (no  concern 
over  insurance  leads)  ;  JI.^cUon.^ld,  DT 
10  (no  insurance  leads  in  over  one  year)  ; 


agents  rather  than  from  insurance  com- 
panies."® There  was  no  evidence  that 
Hartford  itself  is  in  a  position  to  give 
any  significant  number  of  insurance 
leads  or  recommendations  to  Grinneil.*' 

The  consensus  of  those  witnesses  who 
testified  on  the  subject  of  insurance 
leads,  and  particularly  those  who  struck 
the  Court  as  being  worthy  of  belief, 
was  that  insurance  leads  and  recom- 
mendations actually  play  an  insignifi- 
cant role  in  the  sprinkler  industry.*' 
Such  leads  usually  relate  to  existing 
buildings  rather  than  to  new  struc- 
tures; "^  and  sprinkler  work  on  existing 
buildings  is  a  minor  part  of  sprinkler 
contracting,*-'  believed  by  sprinkler  con- 
tractors to  be  relatively  undesirable 
work.*'' 

The  significance  of  insurance  leads 
furthermore  must  be  evaluated  in  light 
of  the  highly  competitive  nature  of  the 
sprinkler  business;  and  that  applies  to 
sprinkler  work  originating  from  insur- 
ance sources."-"'  Sprinkler  contracts  are 
awarded  for  the  most  part  on  the  basis 
of  competitive  bids.  Recommendations 
of  an  insurance  company  or  its  agents 
accordingly  have  little  or  no  effect.    The 

Coleman,  Tr.  1S7  (dees  not  follov.-  uii  in- 
surance leads).  See  also:  Lowery,  Tr. 
1494-95;  Ford,  Tr.  15S7 ;  Hills,  Tr. 
1011;  Brown.  Tr.  1703;  Itaskin,  Tr. 
1731;  Krumm,  Tr.  1778;  Tort,  Tr. 
1797;  Aldridse.  Tr.  1S90;  Taylor,  Tr. 
1945;  White,  DT  5;  Lawton,  DT  25; 
Groos,  DT  27. 

82.  Moynafih,  Tr.  270;  Chafin,  Tr.  455 
Dahn,  Tr.  090;  Swcitzcr,  Tr.  S90-92 
I'eil,  Tr.  1077;  Augustine,  Tr.  1172-73 
Ilanth.  Tr.  1G7S-79 ;  ISrown,  Tr.  1704 
Krumm.  Tr.  17S0 ;  I'ort,  Tr.  1798 
Aldridge,  Tr.  1897;  Grenning,  DT  74 
Harms,  DT  30. 

83.  Moynagh,  Tr.  204  :  Lowery,  Tr.  1490 ; 
Ford,  Tr.  1.5.S0;  llauth.  Tr.  1070:  Ras- 
kin, Tr.  1728:  Krumm,  Tr.  1770;  Al- 
drid;,'e,  Tr.   ISSS. 

84.  Moynagh,  Tr.  200-07;  Krumm,  Tr. 
1770-77;      Aldrid-e.    Tr.    ISSS. 

85.  Larson,  Tr.  583;  Jo.se,  Tr.  075;  Cur- 
ran, Tr.  1009;  Ix)-n-c.-y,  Tr.  1495-90; 
Ford,  Tr.  1587;  Kaskiu,  Tr.  1755-50; 
Krumm,  Tr.  1779;  Harms,  DT  29-30; 
E.  Smith,  DT  21. 
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controlling  f.-ictor  is  the  bi(J  rather  thr>n 
a  recommend.-ition. 

Many  automatic  si)rinklcr  systems  are 
installed  in  li'.r.i,'e  buildings  insured  by  in- 
surance pool*  or  groups  of  insurance  com- 
panies which  arc  not  subject  to  the  con- 
trol of  a  particular  insurer.""  Such 
pools  give  sprinkler  specifications  but 
they  do  not  recommend  manufacturers 
or  installers.""  There  is  no  basis  for  be- 
lieving that  such  in.'jurance  pools  would 
recommend  Grinnell  sprinklers  simply  be- 
cause of  Grinnell's  affiliation  with  Hart- 
ford. 

Insurance  agents  testified  that  even 
when  asked  to  recommend  sprinkler  con- 
tractors they  refer  the  customer  to  the 
yellow  pages  of  the  telephone  directory  or 
recommend  that  they  contact  four  to  six 
reputable  companies.""  Other  insurance 
agents  called  by  the  government  testified 
that,  even  though  they  might  recommend 
a  sprinkler  company  affiliated  with  an 
insurance  company  which  they  represent- 
ed,"' they  nevertheless  would  advise  their 
clients  to  obtain  competitive  bids  and 
would  expect  them  to  do  so.^" 

In  the  light  of  the  foregoing  evidence 
with  respect  to  the  relationship  generally 
in  the  industry  between  insurance  leads 
and  sprinkler  work,  the  Court  turns  to 
the  evidence  specifically  regarding  Hart- 
ford and  Grinnell  in  connection  with  this 
marketing  practice.  All  of  Hartford's 
fire  insurance  is  written  through  some 
13,228  independent  agents  and  942  bro- 
kers."'   They   typically   act   for  a   num- 

86.  K^iskin.  Tr.  17.30 :  Kctcllo.  Tr.  100!)- 
70.  1!>S2 :  Srn.vtlic.  Tr.  20fHV01  ;  Abbotl, 
Tr.    2020;      IVm-r,    Tr.    2072-73. 

87.  NIoyor.  Tr.  I'/iO  ;  Kptello.  Tr.  1979-80; 
Abbott.  Tr.  2010-20:  Potter.  Tr.  2071- 
72:  nx  KB.  Tin  5-7;  DX  DD,  liH  2, 
3. 

88.  Rotpl'p.  Tr.  1079;  Smytho.  Tr.  1095; 
Abbott.  Tr.  2013-14. 

89.  Avisiistitii',  Tr.  ll.SS ;  Sl.iwsby,  Tr. 
1229. 

90.  Angiistino.  Tr.  1206;  Sliiwsby,  Tr. 
1237.  So.'  .also  Harms,  DT  29-30;  DX 
f.  A.T. 

91.  i;X  1,  item  11. 


ber  of  different  insurance  companies.*' 
Characteristically  they  value  their  inde- 
pendei;ce  and  they  want  their  clients  to 
understand  that  they  are  acting  in 
their  clients'  best  interests.*''  Despite 
the  availability  of  some  14,170  Hartford 
agents  and  brokers,  the  government  was 
not  able  to  adduce  testimony  from  any 
of  them  to  the  effect  that  they  would 
favor  Grinnell  as  a  result  of  its  affilia- 
tion with  Hartford.  Nor  was  there  any 
evidence  that  any  Hartford  agent  or 
broker  had  reason  to  believe  he  w'ould 
be  favored  by  Hartford  in  return  for  his 
favoring  Grinnell;  and  there  was  evi- 
dence just  to  the  contrary.'* 

Some  indication  of  the  actual  effect 
of  an  affiliation  between  a  property  and 
casualty  insurance  company  and  a  large 
manufacturer  of  automatic  sprinkler  de- 
vices may  be  gleaned  from  the  results  of 
the  acquisition  of  Star  Sprinkler  Corpo- 
ration by  the  IXA  Corporation  in  1968.'" 
Star  distributes  its  products  through 
some  140  licensees.!**  A  number  of  ii. 
surance  witnesses  who  deal  with  INA 
testified  that  the  INA-Star  merger  has 
had  no  effect  on  their  practices  so  far 
as  sprinkler  companies  are  concerned.*" 
None  of  the  Star  licensees  called  by  ei- 
ther the  government  or  defendant  testi- 
fied that  he  had  received  any  insurance 
leads  or  recommendations  or  other  com- 
petitive benefits  as  a  result  of  the  INA- 
Star  merger ;  and  some  of  them  disclaim- 
ed any  such  effect.*"  Despite  the  avail- 
ability of  some   140  Star  licensees,  the 

92.  GX  1.  item  11:  Hantb.  Tr.  1679: 
Wy.itt.  DT  13-1.''). 

93.  Sl.uv.sby.  Tr.  1234;  Smythe,  Tr.  199S ; 
Abbott.  Tr.  2022.     See  also  DX  CC,  H  4. 

94.  Smytlic,  Tr.  1999-2000;  Abbott,  Tr. 
2017-22.      See   also   Potter,   Tr.   2070-71. 

95.  Meyer,    Tr.    1543.    1549. 

96.  Meyer,  Tr.  154.5. 

97.  Smytlie.  Tr.  199S-2000 ;  Abbott,  Tr. 
201 7-1  .S. 

98.  Cardrii.  Tr.  303;  Smith,  Tr.  835-36; 
Sweitzer.  Tr.  908-09 ;  Curran,  Tr.  1004  ; 
Port,  Tr.  1799-1800 :  Aldridge,  Tr.  1S97- 
98;  Ji.irm.'i,  DT  .5-8;  M.nrDonnW.  DT 
10;  <''."utt,  DT  19;  E.  Smith,  DT  13; 
Wilso  I.  \)T  29-30. 
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government  adduced  no  evid'^iice  that  ei- 
ther INA  or  Star  had  reqi'ested  INA 
agents  to  favor  Star  licen-i^'es  in  any 
way,  that  any  INA  agent  had  done  so, 
or  that  any  INA  agent  believed  he  could 
benefit  in  his  relations  with  INA  by  do- 
ing so.  Two  witnesses  called  by  the  gov- 
ernment who  were  not  Star  licensees 
testified  they  had  received  leads  from 
insurance  agents  representing  INA  de- 
spite the  fact  that  these  witnesses  had 
competitors  who  ivere  Star  licensees."^ 

The  chief  executive  of  Star  testified 
that  when  Star  became  affiliated  with 
INA  he  decided  that  it  would  not  be  in 
the  best  interests  of  Star  to  draw  upon 
its  relationship  v/ith  INA  to  promote 
the  sale  of  Star  sprinklers  or  otherwise 
to  rely  upon  the  identification  of  Star 
with  INA.»»»  This  is  substantially  the 
same  view  held  by  the  licad  of  Grinnell's 
sprinkler  operations,  namely,  that  if 
Grinnell  were  to  receive  favored  treat- 
ment from  Hartford  this  would  result  in 
a  negative  reaction  from  the  rest  of  the 
insurance  industry,  to  Grinnell's  detri- 
ment.i"' 

This  leads  to  the  evidence  which  strikes 
the  Court  as  having  tl;o  most  probative 
force  of  all  upon  the  issue  of  whether 
Grinnell  will  gain  a  substantial  competi- 
tive advantage  from  its  affiliation  with 
Hartford,  namely,  that  it  simply  would 
not  be  in  Grinnell's  business  interests  to 
attempt  to  exploit  in  any  way  its  rela- 
tionship with  Hartford.  In  short,  the 
evidence  overwhelmingly  demonstrates 
that   Grinnell   would    stand   to   lose   far 


more  than  it  could  gain  from  any  ex- 
ploitation of  the  Hartford  affiliation. 

The  evidence  on  this  is  concise  but 
convincing.  While  Hartford  is  a  large 
insurance  company,'"-  its  total  share  of 
the  domestic  fire  insurance  market  is 
only  4.4%  and  its  total  share  of  the 
sprinklered  risk  market  is  approximately 
2.4%.**^  The  government's  own  witness- 
es recognized  the  desirability  of  main- 
taining good  relations  with  as  many  dif- 
ferent insurance  sources  as  possible.*"* 
The  evidence  shows  that  too  close  an  al- 
liance between  Hartford  and  Grinnell 
would  cause  other  insurance  interests  to 
be  less  friendly  with  Grinnell  and  less 
inclined  to  furnish  leads  to,  or  to  make 
recommendations  of,  Grinnell;'"'^  testi- 
mony by  witnesses  called  by  both  sides 
established  beyond  any  question  that  the 
result  of  any  such  relationship  would  be 
to  deter  non-Hartford  agents  from  rec- 
ommending Grinnell  sprinklers,  although 
under  other  circumstances  they  might 
have  made  such  a  recommendation.'"^ 

As  for  the  government's  relatively  in- 
cidental claims  of  other  advantages  '"" 
to  be  gained  by  Grinnell  from  its  affilia- 
tion with  Hartford  (i.  e.  other  than  re- 
ceiving insurance  leads  foi-  sprinkler 
business),  the  Court  does  not  believe  that 
they  warrant  detailed  discussion  other 
than  to  note  that  the  Court  finds  that 
the  evidence  does  not  support  the  govern- 
ment's contentions  with  respect  to  the  al- 
leged advantages  of  obtaining  tentative 
sprinklered  rates  from  insurance  rating 
bureaus;  '"*   of  manipulating  rate  struc- 


99.  lliii.ls,  Tr.   lilG-17  ;     Corjiicll.v,  Tr.  043. 

100.  M.'.vor,  Tr.  15G9. 

101.  Hodges,   DT  112. 

102.  ax  -lis. 

103.  CiX  1.  item  12. 

104.  Foe.   Tr.    144;    Corlc.v,    DT   ll-}."".. 

105.  Coloni.in.  Tr.  22.S ;  l):..lm.  Tr.  712; 
I'cil.  Tr.  1078;  Lewis,  DT  14;  .M;io- 
Doiiald,  DT  11.  (\,mi„irc  I-Vo.  Tr.  1]3 
(lii.s  comiiany's  lii-cii.sccs  rolurt:int  to  dis- 
close iirospocts  to  finaii.'o  (onipanios  lf.st 
tlie  ufimcs  bo  divulsi'd  to  thriv  i-oiiiiicti- 
tory) . 


106.  Abbott,  Tr.  2010-17;  Siiiytbc,  Tr. 
2003;  Slaw.sby,  Tr.  1234-35;  Aiisu.stiuo, 
Tr.  1207. 

107.  These  incidental  daim.s  r.re  urged  by 
tlie  Eovernmeut  bere  distinctly  as  sec- 
ondary to  its  main  claim  relatiDg  to  in- 
surance leads,  as  at  tbe  time  of  tlie  pre- 
liniin.".ry  injunction  bearing.  30C  F..Supp. 
at  77S  n.  23. 

108.  Access  to  (lie  tentative  sprinklered  rate 
is  not  important  for  tln^  si>rinliler  con- 
tractor. Lowery,  Tr.  1407;  Hills.  Tr. 
1(J13;  Brown,  Tr.  1704-03:  Kaskin,  Tr. 
1743-44:  Krunim,  Tr,  17S1  :  Port.  Tr. 
1800;     Aldridfc,    Tr.    18'JS-!i;j ;     DX    T. 
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tures  or  sprinkler  standards  to  favor 
Grinnell;""'  or  of  providing  an  insur- 
ance-sprinkler package.""  Nor  does  the 
record  even  remotely  support  the  gov- 
ernment's claim  that  the  ITT-Hartford 
merger  may  spark  other  insurance- 
sprinkler  combinations  and  foster  a  trend 
toward  concentration;  "'  and  much  less 
does  the  record  support  the  govern- 
ment's claim  that  such  a  supposititious 
trend  would  tend  to  lessen  competition  in 
the  sprinkler  industry. 

The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  proving 
that  Grinnell  will  gain  competitive  mar- 
keting advantages  from  the  ITT-Grinnell 
merger  through  its  affiliation  with  Hart- 
ford. 

(C)  ACCESS  TO  ITT'S  FINANCIAL 
RESOURCES  AND  ADVERTISING 

The  government  further  claims  that 
Grinnell  will  gain  a  competitive  market- 
ing advantage  through  access  to  ITT's 
financial  resources  and  comprehensive 
advertising  program ;  more  particularly, 
it  is  claimed  that  through  ITT's  finance 
companies  Grinnell  will  be  able  to  finance 
the  purchase  and  leasing  of  sprinkler 
systems  on  a  larger  scale  than  it  now 
does,  and  that  through  access  to  ITT's 
advertising  expertise  and  experience 
Grinnell  will  be  able  to  expand  its  adver- 
tising and  sales  promotion  programs. 

The  question  naturally  arises,  in  light 
of   this   claim,   whether   Grinnell   needs 


such  financing  and  advertising  help. 
The  answer  provided  by  the  trial  record 
in  this  case  is  unequivocally  in  the  nega- 
tive. 

The  evidence  is  uncontroverted  that 
Grinnell  already  is  in  a  position  to  offer 
credit  and  leasing  arrangements  to  sprin- 
kler customers  without  financing  assist- 
ance from  ITT  and  is  capable  itself  of 
expanding  such  financing  as  broadly  as 
is  desirable  commercially."* 

Financing  from  non-sprinkler  compa- 
ny sources  is  available  to  purchasers  with 
satisfactory  credit.'"  Finance  compa- 
nies such  as  Phillips  and  CIT  regularly 
finance  sprinkler  installations."* 

Actually,  as  the  government  witnesses 
testified,  sprinkler  work  requiring  fi- 
nancing is  not  considered  desirable 
work,""'  and  most  sprinkler  companies 
receive  very  few  inquiries  regarding  fi- 
nancing."* One  of  the  largest  manufac- 
turers of  sprinkler  devices.  Star  Sprink- 
ler Corporation,  offers  financing  services 
through  CIT  to  its  140  licensees;  Star 
does  the  pajier  work  and  has  widely  pub- 
licized the  availability  of  such  financing; 
but  Star's  licensees  have  shown  almost  no 
interest  in  it."' 

The  Court  has  taken  into  account  the 
evidence  of  instances  where  sprinkler 
companies  turned  down  prospective 
sprinkler  work  because  of  their  inability 


A  sprinkler  rontmctor  can  casil.v  ral- 
culato  an  approNimate  sprinklcrid  rate 
from  acci'ssiblp  information.  iMoycr,  Tr. 
l.')G.'>-CG :  Hills,  Tr.  1C13-14;  Rn.skin. 
Tr.  1744:  Port.  Tr.  ISOO;  Iletclli',  Tr. 
1074-75:  Anyiistiiic,  Tr.  1197 :  Wyatt, 
Tr.  20.'!3:  I'ottcr.  Tr.  2073.  Kating  bu- 
reaus will  proviiie  a  tentative  sprinklered 
rate  to  n  sprinkler  contractor  upon  re- 
quest. Meyor.  Tr.  15G7  ;  Ford.  Tr.  15S.S  ; 
llmilli.  Tr.  msO-Sl:  Brown,  Tr.  1704; 
Aldriilge,  Tr.  ISOS.  Rating  bureaus 
would  be  reluctant  to  provide  tentative 
sprinklered  r.ntns  on  n  wholesale  ba.sis. 
Augustine.  Tr.  lin.">:  Retclle.  Tr.  1D77- 
79. 


109.    Meyer,   Tr.    15G9 ;    Retelle,   Tr.    1979- 
80;     Abbott.   Tr.    2019-20:     Potfr,    Tr. 


2071-72:     DX    RB.    n    •'V-7 :     DX    DD, 
K  2,  3. 

110.  Abbott,  Tr.  2017:  Colin.  DT  9-11; 
Kleming.  DT  2-3.  Compare  Fee,  Tr.  101- 
02. 

111.  Government's   Post-Trial    Brief,    p.   51. 

112.  Hodges.  Tr.  2048;    Lnke,  DT  44. 

113.  Larson,  Tr.  5S3. 

114.  Port,  Tr.  1802:  Grenniog,  DT  53: 
Barrett,  DT  5. 

1 1 5.  Moynagh,  Tr.  266 ;   Ellington,  Tr.  864. 

116.  E.ti..  Lowery.  Tr.  1497-98:  Ford,  Tr. 
1589;  Brown,  Tr.  1706;  Krumm,  Tr. 
1781. 

117.  Meyer,  Tr.  1567-68;  Garden,  Tr.  363; 
Aldridge,  Tr.  1892-93. 
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to  finance  it;  "*  but  there  i-  no  evidence 
of  such  sprinkler  work  going  to  a  com- 
petitor which  itself  was  able  to  finance 
it.i'» 

With  respect  to  advertising,  the  Court 
finds  that  it  simply  is  not  a  significant 
factor  in  the  sprinkler  industry.  Wit- 
nesses from  various  sprinkler  companies, 
including  Grinnell,  testified  that  adver- 
tising is  unimportant  in  the  award  of 
sprinkler  work;  >2o  that  it  is  not  worth- 
while; '2'  and,  even  if  they  were  in  a 
position  to  invest  more  in  advertising, 
that  they  would  not  do  so.*-* 

Grinnell  has  had  an  advertising  budget 
of  less  than  $100,000  for  automatic 
sprinkler  systems — far  less  than  it  could 
provide  itself  if  in  its  business  judgment 
it  considered  more  advertising  pru- 
dent.'-^  Star  Manufacturing  Company's 
entire  advertising  budget  is  $5,600  '-* — 
again  indicating  the  relative  unimport- 
ance of  advertising  in  the  sprinkler  in- 
dustry. 

Upon  this  record  the  Court  finds  that 
Grinnell's  access  to  ITT's  financial  re- 
sources and  more  comprehensive  adver- 
tising program  cannot  be  viewed  real- 
istically as  a  competitive  advantage  since 
Grinnell  is  fully  capable  itself  of  provid- 
ing financing,  leasing  and  advertising  to 
the  extent  business  judgment  dictates, 
even  absent  the  ITT-Grinnell  merger. 
Cf.  United  States  v.  Wilson  Sporting 
Goods  Co.,  288  F.Supp.  543,  553  (ND.Ill. 
1968). 

118.  E.g.,  Mo.vn:i^li.  Tr.  2,')r)-5C) ;  Cnrdin. 
Tr.  S24  ;   Esciio,  Tr.  3S4-S5. 

119.  Compare  Hind.s,  Tr.  G32-33,  with 
IloJges,  Tr.  2042-43.  Sec  also  Peil,  Tr. 
1071. 

120.  Lowery,  Tr.  1005;  Brown,  Tr.  1709; 
Aldridge.  Tr.  1S91;  Ta.vlor,  Tr.  1951; 
IIoilKes,  DT  135-30;    Crook,  DT  26-27. 

121.  Ford,  Tr.  1592. 

122.  Port,  Tr.  1S03-O4. 

123.  GX  34S. 

r24.    Meyer,  Tr.  155S. 

125.  The  Court  noted  in  its  earlier  prelim- 
inary injunction  oiiinion  sonic  doubt  as 
to  tbo  leg;il  basis  for  tlic  government's 
claim    in    this    regard,    since    Section    7 


The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  proving 
that  the  merger  will  confer  upon  Grinnell 
a  competitive  marketing  advantage 
through  access  to  ITT's  financial  re- 
sources and  advertising  program. 

(D)  FOREIGN  EXPANSION 

The  government  also  claims  that  the 
ITT-Grinnell  merger  will  give  Grinnell 
a  competitive  advantage  in  the  form  of 
ITT  assistance  to  Grinnell  in  its  overseas 
expansion,  thus  leading  to  foreclosure  of 
Grinnell's  competitors  from  foreign  mar- 
kets ^'^  and,  since  profits  earned  abroad 
may  be  used  to  compete  domestically,  fur- 
ther resulting  in  lessening  of  competi- 
tion in  the  domestic  market. 

The  record  clearly  shows  that  prior  to 
the  merger  Grinnell  had  already  expand- 
ed into  Europe;  ''-'•  and  that  it  had  done 
so  without  the  type  of  assistance  ITT 
might  be  in  a  position  to  provide,  such  as 
local  contacts,  staff  support  and  labor 
relations. '2' 

The  leading  sprinkler  companies  with 
which  American  companies  must  compete 
in  Europe  are  European  companies  rath- 
er than  Grinnell.'-'*  In  fact,  Grinnell  is 
under  a  disability  in  the  European  mar- 
ket because  another  company  has  the 
rights  to  the  Grinnell  name  in  connection 
with  sprinklers  in  Europe.*** 

The  testimony  of  the  only  government 
witness  who  testified  to  a  personal  con- 
cern  over   the   possibility   of   Grinnell's 

liroscribes  aciiuisitions  the  effect  of  wbicli 
may  be  substantially  to  lesson  romiicti- 
tiou  "in  any  section  of  tlie  country".  306 
F.Supp.  at  7S0.  In  view  of  evidence 
adduced  by  tbe  govornniont  at  tlie  trial  on 
tlie  merits  Ibat  profits  earned  abroad  may 
be  used  to  compete  domestically,  the 
Court  accepts  the  legal  basis  for  the 
government's  claim ;  but,  for  reasons 
stated  more  fully  below,  the  Court  finds 
that  tlie  evidence  does  not  support  the 
government's  claim  of  foreclosure  of  Grin- 
nell's  competitors   from    foreign    markets. 

126.  Hodges,  Tr.  2015-^0;    Rison,  DT  52- 
53,  56-58. 

127.  DX  AA,  p.  2  ;    Luke,  UV  44. 

128.  Uodges,  Tr.   2047;     Groos,   DT   17. 

129.  Hodges,  Tr.  2047-48. 
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It- 


gaining  an  advantage  in  the  European 
market  from  its  affiliation  with  ITT 
must  be  taken  with  a  grain  of  yalt  by 
the  Court  in  evaluating  his  credibility 
and  in  determining  what  weight  is  to  be 
given  his  testimony;'™  for  his  trial  tes- 
timony expressing  his  concern  in  this 
respect  appears  to  have  been  interjected 
as  an  afterthought  and  following  no  such 
suggestion  in  his  prior  affidavit  and 
deposition  when  he  was  afforded  an  op- 
portunity   to    state    his    objections    in 

full.>3> 

In  any  event,  in  view  of  the  evidence 
that  the  automatic  sprinkler  market  in 
the  United  States  is  just  coming  into  its 
own  '^  and  is  likely  to  grow  dramatical- 
ly in  the  future, i^^  ^Yie  Court  finds  that 
any  substantial  expansion  of  Grinnell  in 
foreign  countries,  with  or  without  ITT 
assistance,  would  probably  benefit  all 
United  States  sprinkler  companies.'^*  In 
short,  far  from  foreclosing  competi- 
tors, such  expansion  would  create  a  larg- 
er market  to  be  shared  by  all. 

The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  establish- 
ing that  the  merger  will  foreclose  Grin- 
nell's  competitors  from  foreign  markets 
and  thus  result  in  a  lessening  of  competi- 
tion in  the  domestic  market. 

(E)  VERTICAL  FORECLOSURE 

The  government  also  claims  that  the 
ITT-Grinnell  merger  will  have  some  of 
the  characteristics  of  a  vertical  merger 
in  that  it  will  foreclose  Grinnell's  com- 
petitors from  the  ITT  market  for  sprin- 
kler systems. 

While  this  is  a  new  claim  asserted  by 
the  government  for  the  first  time  at  trial 
and  was  not  among  its  claims  at  the  pre- 
liminary injunction  hearing,  306  F.Supp. 


at  777-86,  the  legal  basis  for  the  claim,  is 
not  open  to  question,  having  been  clearly 
enunciated  in  Brown  Shoe  Co.  v.  United 
States,  370  U.S.  294,  323-24  (1962). 

By  common  definition,  a  vertical  merg- 
er is  the  acquisition  of  one  company 
which  buys  the  product  sold  by  the  ac- 
quiring company  or  which  sells  the  prod- 
uct bought  by  the  acquiring  company. 
The  government's  vert'cal  foreclosure 
claim  here  is  based  on  the  .second  clause 
of  the  foregoing  definition. 

[7]  The  short  and  conclusive  answer 
to  the  government's  vertical  foreclosure 
claim  is  that  ITT's  purchases  of  sprin- 
klers represents  a  de  minimis  part  of  the 
market.  While  the  government  points 
out  that  55  sprinkler  systems  were  in- 
stalled in  ITT  facilities  during  the  past 
five  years  '^''  and  that  ITT  contemplates 
installing  approximately  22  new  sprin- 
kler systems  during  the  next  year,  i^* 
the  stark  fact  is  that  ITT's  planned  ex- 
penditures in  amount  of  $731,635  for 
sprinkler  systems  during  the  1970-1972 
period  '■'"  represents  loss  than  Vw  of  \'''c 
of  the  total  prospective  sprinkler  system 
business  for  those  years. '^*  When,  as 
here,  the  size  of  the  market  share  fore- 
closed to  competition  as  the  result  of  the 
vertical  integration  aspects  of  a  merger 
is  de  minimis,  there  can  be  no  Section  7 
violation  because  in  such  a  situation  com- 
petition cannot  be  said  to  have  been  sub- 
stantially lessened.  Brown  Shoe  Co.  v. 
United  States,  supra,  at  329. 

Furthermore,  the  uncontroverted  evi- 
dence shows  that  since  ITT's  acquisition 
of  Grinnell  the  latter  has  been  given  no 
favoritism  in  the  award  of  sprinkler 
business  from  other  ITT  subsidiaries, 
having  lost  as  well  as  won  such  busi- 
ness.'^^    The  "profit  center"  concept  ''* 


130.  Infra,  p.  51. 

131.  Fee.  Tr.  130-42.     Compare  McXamani, 
Tr.  1302^08,  131.S-1<). 

132.  Stevens,  Tr.  516. 

133.  Grooa,  DT  10. 

134.  Meyer,  Tr.  1560-01. 

135.  GX  256. 

136.  GX  257. 

137.  Id. 


138.  Tlie  domestic  sprinkler  market  in  1969 
exceeded  $350,000,000.  GX  370B.  It 
is  expected  to  expand  rapidly  in  the  fu- 
ture.    Stevens,  Tr.  516;    Groos,   DT   10. 

139.  HiUs,  Tr.  1615-10 :  Taylor,  Tr.  1939- 
42;   DX  AS. 

140.  WoertUwein,  DT  49-5<) ;  Haufler,  DT 
155-56;  L.i.glilin,  DT  IT;  Somers.  Tr. 
1464-65.  I'ompare  GX  241^3  with 
DX  Y. 
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around  which  ITT  is  ol•ga'li^ed  is  not 
conducive  to  vertical  foreclosure.  The 
individual  profit  centers  purchase  on  the 
basis  of  price,  quality  and  delivery;  i'** 
one  profit  center  in  attempting  to  sell  to 
another  must  earn  its  way ;  "-  in  pur- 
chasing products  normally  the  subject  of 
competitive  bidding,  such  bidding  is  done 
without  favoritism  between  profit  cen- 
ters, as  well  as  with  outside  compa- 
nies; '■'^  and  in  some  instances  it  is  more 
difficult  for  an  ITT  company  to  sell  to 
another  ITT  company  than  to  sell  to  an 
outsider. '■*■• 

The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  establish- 
ing   its    vertical    foreclosure    claim. 

(F)  CENTRAL  STATIONS 

The  government  also  claims  that  the 
ITT-GrinncU  merger  will  give  Grinnell 
a  competitive  marketing  advantage  in 
that  ITT  will  assist  Grinnell  in  reenter- 
ing the  central  station  alarm  business  by 
giving  it  access  to  an  ITT  product  known 
as  "Digitor",  and  that  such  entry  into 
ihe  central  station  business  in  turn  will 
give  Grinnell  substantial  competitive  ad- 
\antages  in  the  installation  of  automatic 
sprinkler  systems. 

The  government's  claim  in  this  respect 
requires  an  analysis  of  the  evidence  upon 
the  issues  of  (a)  the  alleged  usefulness 
of  Digitor  in  the  central  station  business 
and  (b)  the  relationship  between  central 
station  business  and  the  sale  and  installa- 
tion of  automatic  sprinkler  systems — all 
with  a  view  to  determining  whether 
Grinnell  will  gain  any  substantial  com- 
petitive advantages. 

141.  Id. 

142.  Genecn,  DT  30;    Will,  Tr.  185&-G0. 

143.  Morrow,  DT  SS-tlUA ;  Ix>\\v,  DT  27, 
34-35.  Tlicrc  b.ivc  been  inst.Tiiccs  in 
wliicli  tlic  heads  of  particular  profit  cen- 
ters iirsod  their  pcr.<;onnel  to  use  other 
ITT  comiianics.  Tiicsc  .situations  oc- 
curred wlierc  the  purchases  were  made 
by  individual  emplo.vces  and  where  the 
purchasing  perforni.nnce  <■£  the  profit  cen- 
ter could  not  be  affected.  GX  222,  397. 
Such  instances  are  rare  and  not  uniform. 
Lnueliliii,  DT  17. 

144.  KeUer,  IXT  43-i4. 


Digitor  is  an  electronic  system  for 
monitoring  alarm  signals. '^'''  The  person 
probably  in  the  best  position  to  evaluate 
its  usefulness  as  a  vehicle  for  entry  into 
the  central  station  business  is  Richard 
M.  Garrett,  the  co-inventor  of  Digitor,'*" 
who  testified  as  a  government  witness 
at  the  trial.  Garrett  formerly  was  em- 
ployed by  ITT,  but  not  at  the  time  of 
trial.**''  He  testified  that  a  number  of 
other  companies  soon  will  have  products 
serving  the  same  function  as  Digitor 
which  "will  be  equal  or  superior"  to  Dig- 
itor, and  that  "any  large  company  decid- 
ing to  develop  a  system  now  would  have 
better,  less  expensive  components  at  its 
disposal";  '■"*  that  Digitor  is  not  the  bas- 
ic system  he  would  like  to  use  for  central 
stations;""  and  that  if  he  were  going 
into  the  central  station  business  he 
would  not  use  Digitor.'^*  Another 
central  station  witness  called  by  the 
government  testified  that  his  com- 
pany, had  studied  Digitor  and  had 
found  it  to  be  "comi)letely  unaccept- 
able".**' And  the  senior  vice  president 
and  manager  of  Grinnell's  Fire  Protec- 
tion Division  "'-  testified  that  Grinnell 
does  not  plan  to  use  Digitor  in  connection 
with  any  possible  entry  by  Grinnell  into 
the  central  station  business  because  of 
its  cost  and  certain  technical  problems  it 
presents. **3 

Entirely  apart  from  its  affiliation  with 
ITT,  Grinnell  has  considered  reentering 
the  central  station  alarm  business,'-'^ 
this  being  a  field  in  which  Grinnell  had 
been  engaged  through  certain  subsidi- 
aries (the  largest  being  ADT)  prior  to 
divestiture  of  those  subsidiaries  pux-su- 

145.  GX  1,  item  22. 

146.  Garrett,  Tr.  710. 

147.  Garrett,  Tr.  71S-19. 

148.  Garrett,  Tr.  7(15-07,  775. 

149.  Id. 

150.  Id. 

151.  Witteck,  Tr.  1272-73. 

152.  Hodges,  Tr.  2037. 

153.  Hodges,  Tr.  2044-45,  205'J. 

154.  Hodges,  Tr.  2044;    Rison,  DT  G4-05, 
CS-69. 
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ant  to  an  antitrust  decree.'"  In  that 
ca.=;e  the  government  did  not  challenge 
the  affiliation  between  Grinncll  and  its 
central  station  companies  on  the  ground 
that  it  conferred  any  competitive  ad- 
vantage upon  Grinnell  with  respect  to  its 
sprinkler  sales.""  And  at  the  trial  of  the 
instant  case  witnesses  called  by  both 
sides  testified  to  the  absence  of  any  such 
advantage  to  Grinnell  during  the  period 
of  its  ownership  of  ADT  '•'•' — a  period 
during  which  any  advantage  in  sprinkler 
sales  from  affiliation  with  a  central  sta- 
tion company  presumably  would  have 
manifested  itself. 

The  evidence  at  the  trial  of  the  instant 
ca.'^e,  from  witnesses  with  experience  in 
the  installation  of  sprinkler  systems  and 
central  station  equipment,  established 
overwhelmingly  that,  even  if  ITT  were 
to  a.<=sist  Grinnell  in  reentering  the 
central  station  business,  Grinnell  would 
not  thereby  gain  a  significant  com- 
petitive advantage  in  the  sale  and  in- 
stallation of  automatic  sprinkler  sys- 
tems.'■■>"  Central  station  companies  are 
not  a  significant  source  of  leads  for 
sprinkler  companies.  Most  sprinkler 
witnesses  testified  they  never  had  re- 
ceived a  lead  from  a  central  station 
source. ••'■'  Despite  the  suggestion  of  one 
witness  that  central  station  companies 
might  hear  about  sprinkler  work  as  a  re- 
sult of  their  periodic  inspections  of  cus- 
tomers' properties,'*"  this  would  not  be 
the  case  with  a  company  using  Digitor,"*' 
for,  as  the  government  concedes  in   its 


brief,  "fa]dmittedly,  the  'Digitor',  be- 
cause of  its  advanced  automated  tech- 
nology, cuts  down  on  the  number  of  per- 
sonal contacts  a  central  station  company 
need  have  with  its  customers.     .     .  "  '•*- 

Finally,  the  Court  finds  nothing  in  the 
record  to  explain  why,  if  installation  of 
central  station  equijiment  and  automatic 
sprinklers  at  the  same  time  were  desir- 
able, that  could  not  be  accomplished  read- 
ily by  sprinkler  and  central  station  com- 
panies coordinating  their  installation 
work  without  the  necessity  of  affiliation 
between  them. 

The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  proving 
that  the  merger  will  give  Grinnell  an 
advantage  in  reentering  the  central  sta- 
tion business  or,  assuming  such  reentry, 
that  Grinnell  thereby  will  gain  an  advan- 
tage in  the  sale  and  installation  of  sprin- 
klers. 

(G)   RECIPROCAL  DEALING 

The  major  marketing  and  promotional 
competitive  advantage  which  the  govern- 
ment claims  Grinnell  will  gain  from  the 
ITT-Grinnell  merger  is  an  enhancement 
of  Grinnell's  market  position  through  re- 
ciprocal dealing  caused  by  ITT's  large 
purchasing  power.  More  particularly, 
the  government  asserts  that  the  merger 
will  give  rise  to  "reciprocity",  referring 
to  a  seller's  practice  of  utilizing  the  vol- 
ume or  potential  volume  of  its  purchases 
to  induce  others  to  buy  its  goods  or  serv- 
ices i'**^    and  to  "reciprocity  effect",  re- 


Grinnoll    Corp.,   3.S4 


155.  Unitoil    HtnU-R 

U.S.  rj6.3  (inor.). 

156.  Id. 

157.  Stevens,  Tr.  r,-2i:  Il.nutli,  Tr.  1682; 
Fleming,  DT  4'J  :  Rison,  DT  69  ;  Hodges. 
DT  97  :    Wliite,  DT  43  ;    Meyer,  Tr.  155S. 

!58.  Lowery,  Tr.  1493;  Tord,  Tr.  1.580; 
Brown.  Tr.  1702-03 :  Krumm.  Tr.  1778  ; 
Aldrii'ige,  Tr.  ]S93-94;  Taylor,  Tr.  1947. 
Compare  Dix,  Tr.  13r>O-C0. 

159.  Kseue.  Tr.  393; 
Mer.ilvr.ny.  Tr.  997; 
.Meyer,  Tr.  l-)51-52 
It.iskin.  Tr.  174.S; 
Aldridge,  Tr.  1S93 ; 
C'liitparc  Jlelntire, 
324  F.Supp— 3V2 


I.ar.soii, 

Tr. 

.583 ; 

Ivjwery. 

Tr. 

1493  ; 

;     l?rown. 

Tr. 

1702 ; 

Krumm, 

Tr. 

1778 ; 

Taylor, 

Tr. 

1940. 

DX    AT 

with 

Moy- 

imgli,  Tr.  290-92.  Also  coinjiare  Tay- 
lor, Tr.  l!M7-49  and  DX  AL  irilh  Cor- 
ley.  DT  32-33. 


160.     Ilautli.    Tr.    10.S8-S9. 
teck,  Tr.  12G9. 


Sec    also    Wit- 


161.  (larrett.   Tr.   730-37. 

162.  CoverniM'-nt's  rost-Trinl  I'.rief,  \i.  73. 

163.  Witne.sses  at  the  trial  came  up  witli 
somewliat  less  sopliisticateil  definitions 
of  "rei  iprocity".  c.i;..  MacDonold,  Tr. 
405  ("Yo\i  .s<r:itcli  my  baik  and  I'll 
scratcli  yours")  :  Cliatin.  Tr.  431 
(".Someone  doing  a  favor  in  return  for 
a  favor")  ■  Stevens,  Tr.  494  ("I  buy 
from    you       You    buy   from    mc"). 
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ferring  to  the  tendency  of  a  company 
selling  or  desiring  to  sell  to  anDiher  com- 
pany to  channel  its  purchases  to  that 
company. 

The  legal  basis  for  the  government's 
claim  of  reciprocal  dealing  has  been  enun- 
ciated in  such  decisions  as  FTC  v.  Con- 
solidated Foods  Corp.,  380  U.S.  592,  594 
(1965);  Allis-Chalmers  Mfg.  Co.  v. 
White  Consolidated  Industries,  Inc.,  414 
F.2d  506,  518-19  (3  Cir.  1969).  cert,  de- 
nied, 396  U.S.  1009  (1970);  United 
States  V.  Ingersoll-Rand  Co.,  320  F.2d 
509,  524  (3  Cir.  1963) ;  United  States 
V.  General  Dynamics  Corp.,  258  F.Supp. 
36,  57-65  (S.b.N.Y.1960).  But  see  Unit- 
ed States  V.  Nortiiwest  Industries,  Inc.. 
301  F.Supp.  1066,  1088-92  (N.D.Ill. 
1969) ;  United  States  v.  Penick  &  Ford, 
Ltd.,  242  F.Supp.  518,  521  (D.N.J.1965). 
And  see  also  this  Court's  analysis  of 
these  decisions  in  its  preliminary  injunc- 
tion opinion  in  the  instant  case.  306  F. 
Supp.  at  783-86. 

There  are  two  essential  factual  requi- 
sites of  the  government's  reciprocal  deal- 
ing claim,  in  the  light  of  which  the  evi- 
dence must  be  analyzed.  First,  whether 
the  merger  will  create  an  opportunity  for 
reciprocal  dealing  through  a  market 
structure  conducive  to  such  dealing.  Sec- 
ond, whether  such  reciprocal  dealing  in 
fact  is  likely  to  occur,  even  if  the  merger 
were  to  create  an  opportunity  for  it.  The 
Court  turns  directly  to  an  analysis  of  the 
evidence  to  determine  whether  these  es- 
sential requisites  have  been  established. 

It  is  common  ground  that  the  question 
of  whether  a  merger  will  create  a  market 
structure  conducive  to  reciprocal  dealing 
is  exceedingly  complex.  The  answer  de- 
pends upon  a  careful  analysis  of  many 
variables.  Among  the  factors  believed  to 
be  relevant  to  the  merger  here  under 
consideration  are  the  extent  to  which 
ITT  suppliers  are  actual  or  potential  pur- 
chasers of  sprinklers;  whether  sprin- 
klers have  product  characteristics  which 
lend  themselves  to  reciprocal  dealing; 
the  scope  of  the  market,  represented  by 

f64.    GX  1S3. 
165.     GX   ISS. 


ITT,  for  products  sold  by  ITT  suppliers; 
the  size  and  diversification  of  other 
companies  to  which  ITT  suppliers  sell 
their  products;  and  the  degree  to  which 
the  markets  within  which  ITT  suppliers 
operate  are  competitively  structured. 
Turner,  Conglomerate  Mergers  and  Sec- 
tion 7  of  the  Clayton  Act,  78  Harv.L.Rev. 
1313,  1387-88  (1965);  Brodley,  Oligop- 
oly Power  Under  the  Sherman  and 
Clayton  Acts,  19  Stan.L.Rev.  285,  327 
(1967).  With  the  exception  of  the  first 
two  factors  mentioned,  there  is  little  or 
no  evidence  in  the  present  record;  and 
with  respect  to  the  remaining  critical 
factors  the  Court  is  unable  to  make  ap- 
propriate findings  one  way  or  the  other 
— a  situation  specifically  referred  to  in 
the  Court's  preliminary  injunction  opin- 
ion in  the  instant  case.  306  F.Supp.  at 
782. 

There  is  no  dispute  that  ITT  is  a  sub- 
stantial purchaser  of  goods  and  services 
from  numerous  domestic  suppliers,  in- 
cluding some  of  the  nation's  leading  in- 
dustrial concerns.  The  government's  evi- 
dence shows  that  ITT  purchased  in  ex- 
cess of  $840,000,000  of  goods  and  serv- 
ices in  1968;'"  and  that  it  made  pur- 
chases in  excess  of  $100,000  from  indus- 
tries which  accounted  for  71%  of  total 
new  plant  and  equipment  expenditures 
by  manufacturing  industries  in  1966.'*^ 
Defendant's  evidence  shows,  however, 
that  in  most  of  the  industries  just  re- 
ferred to  ITT  actually  purchased  from 
only  a  small  fraction  of  the  companies  in 
the  industry. ><^  The  government's  evi- 
dence itself  indicates  that  ITT's  pur- 
chases represent  but  an  infinitesimal 
percentage  of  the  sales  of  its  suppliers.'*'' 

In  view  of  the  Court's  observations 
above  regarding  the  paucity  of  evidence 
with  respect  to  certain  factors  critical 
to  a  determination  of  whether  the  merg- 
er will  create  a  market  structure  condu- 
cive to  reciprocal  dealing,  it  should  be 
noted  that  there  is  no  evidence  from 
which  the  Court  may  determine  the  per- 
centage of  new  plant  and  equipment  ex- 

166.  DX  KK. 

167.  GX  1S7. 
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penditures  made  by  companies  from 
which  ITT  in  fact  purchases.  And  yet  it 
is  abundantly  clear,  and  the  Court  finds, 
that  the  number  of  companies  from 
■which  ITT  in  fact  purchases  is  a  more 
reliable  measure  of  the  ma.ximum  rec- 
iprocity and  reciprocity  effect  potential 
of  the  ITT-Grinnell  merger  than  the  total 
number  of  companies  in  those  industries 
from  which  ITT  purchases.  This  is  es- 
pecially so  in  view  of  the  absence  of  any 
evidence  whatever  of  alleged  reciprocity 
in  the  sprinkler  industry  involving  a 
merely  potential  as  opposed  to  an  actual 
supplier  in  the  sprinkler  industry. 

Indeed,  the  Court  is  persuaded  by  a 
preponderance  of  the  evidence  that  rec- 
iprocity and  reciprocity  effect  are  not 
significant  factors  in  the  sprinkler  in- 
stallation industry.  The  government's 
witnesses,  representing  substantial  ex- 
perience in  the  sprinkler  business,  with 
few  exceptions  '**  testified  to  no  in- 
stances of  actual  or  suspected  reciprocity 
involving  thoir  companies  or  any  other 
companies."'^  And  other  witnesses  with 
long  (.'xporience  in  the  sprinkler  industry, 

168.  The  Court  lins  t.nkcn  into  acroiiiit 
tlio.^c  .'illcKcil  iiiMt.'inci's  of  reiiprocity  to 
wliiih  soiiii-  witiu'ssos  tostifieil.  Sonic 
wore  trivijtl  in  scopo,  in  sonio  instanoo.s 
involvini  "loail.s"  ratlier  tli:\n  nrtual 
sprinkler  work.  C.anlen.  Tr.  320-27,  335- 
00:  ColonKin.  Tr.  210-n ;  >r;icnon;iId. 
Tr.  40,V17:  CliMfin.  Tr.  4.32;  Stevens. 
Tr.  .'04-0.':  Dnlm.  Tr.  "(W-OO;  Smith, 
Tr.  .S21-23;  Kllincton,  Tr.  .S54-5G: 
Teil.  Tr.  lOCO-'il.  Otiiers  oiTiirnd  Ions 
ago  nw\,  even  .ts  to  them,  siil)st;inti:il 
doubt  is  r.'iiseil  by  eontrovertinj;  ovi- 
(U'nce.  Comimrc  Coleman,  Tr.  210-11 
with  DX  Q:  Cnrdcn,  Tr.  32G-27,  3o.5- 
.19  with  UX  V  ;>ul  Tr.  2121-22:  Mae- 
l>onald,  Tr.  411  trith  DX  It ;  Stevens. 
Tr,  5(>4-0.">  with  DX  W  :  Smith,  Tr.  .S21- 
23  vith  Somers.  Tr.  140.3-O1.  14S7  and 
r.rown,  Tr.  10!)'.). 


109.    .Movn.ich. 
life)  :   Escne, 
l.a.-son,    Tr. 
Hinds.     Tr. 


Tr.  2.3!)  et  seq.  (.ill  hi.s 
T-.  370  ct  sPd.  (14  yenrs)  ; 
530    et    soq.     (24    jc.irs)  ; 

.'").*<0     I't     seq.     ( 10 


Switzer.  Tr.  .S77  et  seq.  (24 
<'.,:inrlly,  Tr.  !I23  ct  seq.  (10 
.McCilvr.iy,  Tr.  il.'^O  et  avq.  (4 
Curr.-in,    Tr.    1001    et   seq.     (28 


years)  : 
years)  : 
years) : 
years)  : 
years)  ; 


f'aliison.  Tr.  1023  et  seq.  (15  year.i). 


including  present  and  former  employees 
of  Grinncll,  testified  in  convincing  fash- 
ion that  they  had  never  encountered  a 
single  instance  of  actual  or  suspected 
reciprocity.'""  The  Court  attributes  con- 
siderable weight  to  this  evidence  in  view 
of  the  thousands  of  sprinkler  contracts 
per  year  entered  into  by  Grinnell  '■" 
which  has  approximately  20%  of  the  na- 
tional sprinkler  installation  market. "- 

From  the  standpoint  of  the  market 
structure  of  the  sprinkler  industry,  there 
are  significant  factors  which  militate 
against  reciprocity  practices.  A  sub- 
stantial and  increasing  proportion  of 
sprinkler  work  is  done  for  non-industrial 
customers — such  as  educational  institu- 
tions, hospitals  and  retail  establishments 
— which  are  not  actual  or  potential  ITT 
suppliers.'"'  Most  sprinkler  work,  for  all 
classes  of  customers,  is  awarded  on  a 
competitive  bidding  basis,  thus  minimiz- 
ing reciprocity  and  reciprocity  effect  po- 
tential.'"' While  it  is  true  that,  even 
with  competitive  biiiding,  favoritism  may 
be  shown  by  giving  one  bidder  an  op- 
portunity to  match  the  lowest  bid,  this 

170.  Lowery.  Tr.  l.'Ol  (1!)  years);  Ford. 
Tr.    1500-ni    (.S   years)  ;     Hills.   Tr.    ICll 

(5  years)  :  Il.uith.  Tr.  1000  (41  years)  ; 
Urown.  Tr.  170,S  (25  years)  ;  Kninini, 
Tr.    X'HS    (22    years)  ;     I'ort.    Tr.    1795 

(39  years)  ;  Ahlridge,  Tr.  1.S90  (16 
years):  Taylor,  Tr.  1943-44  (20  years); 
White.   I)T  24-2.5    (mor.>   than   S   years). 

171.  Si'e,  c.'/.,  GX  375.  383  (one  year's 
contracts  from  two  cf  (irinnell's  offices). 

172.  Supra  note  35. 

173.  .Meyer,  Tr.  1503-04:  Ilanth.  Tr.  1071; 
Carden.  Tr.  310. 

174.  Coleman,  Tr.  219-20  (S5%  of  sprinkler 
work  is  comi)etitively  liid)  ;  Carden.  Tr. 
325  (94%-05%)  :  Kscue.  Tr.  377 
(95%)  :  Dalin.  Tr.  707  (nearly  100%)  : 
Clanz,  I)T  51-52  (90%)  :  Corley,  DT 
3S  (.Su%-90'/"'c)  ;  Colquitt,  DT  14 
(9.«%)  :  Crawford.  DT  25-20  (9.5%); 
I.owery,  Tr.  1490  (abont  totally)  ; 
Meyer.  Tr.  l.W.J  (more  than  S5%)  : 
Ford,  Tr.  15S0  (75'/;-90%)  ;  Hills,  Tr. 
1009  (almost  all);  llauth.  Tr.  1072 
(srcat  majority)  ;  I?a.^kin,  Tr.  1730 
(9D%-100%)  :     Krumm.   Tr.    1777    (00.- 

9%);  Tort,  Tr.  1705  (9S%) ;  Taylor, 
Tr.  19'' ■;   (.S5%). 
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practice  is  contrary  to  the  elliical  stand- 
ards of  general  contractors;  "'  and  it  is 
self-defeating  in  that  it  has  the  unde- 
sirable effect  of  discouraging  others 
from  bidding  in  the  future.*'*  Finally, 
a  largo  proportion  of  sprinkler  work  is 
done  in  connection  with  new  construction 
where  sprinkler  installers  bid  largely  to 
general  and  mechanical  contractors  rath- 
er than  to  owners,  thus  minimizing  the 
likelihood  of  significant  ITT  purchases 
from  industrial  sources.'" 

The  effectiveness  of  the  market  struc- 
ture inhibitions  against  reciprocity  in 
the  sprinkler  industry  appears  to  be  con- 
firmed by  looking  at  Grinnell  prior  to  its 
acquisition  by  ITT,  during  which  period 
Grinnell  had  no  established  policy  against 
reciprocity  in  the  sale  of  automatic 
sprinkler  systems.'"*  Despite  some  oc- 
casional deviations  which  were  not  suc- 
cessful,'"' the  record  shows  that  reci- 
procity was  not  a  significant  factor  in 
Grinnell's  sprinkler  business  before  the 
merger."**  The  managers  of  two  Grin- 
nell field  installation  offices,  whose  depo- 
.sitions  were  taken  by  the  government, 
testified  that  they  never  encountered  rec- 
iprocity in  any  form.""  Other  former 
long-time  employees  of  Grinnell  testified 
that  they  had  no  knowledge  of  the  prac- 
tice. "*' 

The  evidence  upon  which  the  govern- 
ment relies  to  show  reciprocity   in   the 

175.  .Moyiiagli,  Tr.  2.s4 ;  Ramsey,  Tr. 
1924-27. 

176.  I.ow,-iy,  Tr.  ]."04-0.");  Moyor,  Tr. 
15(;4-(;.'5:  Ford.  Tr.  1501-02:  Brown, 
Tr.  170S-00;  Knimm,  Tr.  1TS4-S5 ; 
AldridRO.  Tr.  1800-01. 

177.  y;.,7..  .^r(^vnnKll.  Tr.  2G5  (00%  of 
.^l>riiikIor  work  is  bid  to  ;;onoral  and 
nicrliaiiifal  cunlractors  ratlicr  tlian  to 
owncr.x)  :  Jx>wiTy,  Tr.  1491  (S07.5): 
Brown.  Tr.  1700  (7(/%)  ;  Crook,  DT  8-9 
(75%)  ;  Harm.s  I>T  10  (GO%-SO%)  ; 
("ol.initt.  DT  11  (75%-S0%).  See  also 
Chafin,  Tr,  440. 

178.  nod;;.'S,  Tr.  20,-0;  I.awton,  DT  2- 
75   to   2-70:     l;i.-(cjn,    1  >T   12. 

179.  llodgcs,  Tr.  2(i.')0. 

180.  Many  of  tl.e  soveriiinont"s  .so-called 
■reciijroeity"    exhibits    re^-ardin^   Griui.ell 

show  on  tlieir  faep  that  tliey  do  not  rel.Tte 


sprinkler  industry  relates  for  the  most 
part  to  a  period  of  time  more  than  five 
years  ago  '*3  and  involves  alleged  reci- 
procity between  Grinnell  and  certain  steel 
companies.'*^  As  to  the  latter,  five  of 
the  companies  which  allegedly  had  rec- 
iprocity interest  in  Grinnell  and,  in  one 
case,  in  an  ITT  subsidiary,'"  have  en- 
tered into  antireciprocity  consent  de- 
crees designed  to  assure  against  future 
reciprocity  or  reciprocity  effect  in  their 
business  conduct."*  Moreover,  as  in- 
dicated below,'*'  the  consensus  of  those 
in  the  best  position  to  know  is  that  the 
focus  upon  the  illegality  of  reciprocity 
practices  in  recent  years  has  brought 
about  a  substantial  decline  in  the  inci- 
dence of  such  practices — a  trend  which 
the  record  in  the  instant  case  indicates  is 
more  likely  to  continue  than  to  abate. 

Despite  Grinnell's  substantial  purchas- 
ing power  prior  to  its  merger  with  ITT, 
the  Court  finds  that  Grinnell  did  not 
receive  any  significant  reciprocity  favor- 
itism from  purchasers  of  sprinkler  sys- 
tems. The  governm.ent,  in  response  to 
an  interrogatory  propounded  by  defend- 
ant during  the  course  of  pre-trial  discov- 
ery proceedings,  specified  seven  in- 
stances upon  which  it  relies  in  support  of 
its  claim  that  Grinnell,  as  the  result  of 
reciprocity,  received  sprinkler  business  it 
would  not  otherwise  have  received.'** 
These  seven   instances  may  be  summa- 

to  its  sprinkler  business.  GX  27,  39, 
45-40  (.see  DX  K),  51.  52,  55-04,  72, 
75,  77.  79-83,  00-9.5.  9.S,  105,  117-19. 
Otlier  such  Rovcrnnienc  exhibits  do  not 
appear  to  have  anything  to  do  with 
Grinnell's  .sprinkler  business.  GX  43,  44, 
50,  05-71,  73.  74.  70.  7.'^,  .80,  S.S,  S9,  90, 
07,  100-04,  lOG-12,  11(;.\-B. 

181.  Ta.vlor,   Tr.   1043-44;    White,   DT  24- 
25. 

182.  T.owery,   Tr.    1501;     Brown,   Tr.   1C99, 
1708;    Krumm,  Tr.  1783. 

183.  GX    10-18,   27-29,   39-ia,   42-71,   S4- 
SG,  98  (not  dated),  99-103.  113-15,  117. 

184.  G.X   43  through   GX   115. 

185.  GX   1G8-79. 

186.  DX  EE,  FF,  GG,  IlII  and  II. 

187.  /;i/™  note  212. 

188.  DX  H. 
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rized  as  follow.s:  in  two  instances,  Grin- 
nell  received  no  favoritism  at  all,  al- 
though attempts  were  made  to  convince 
Grinnell  to  the  contrary;  ""  in  a  third, 
Grinnell  received  no  favoritism  but  mere- 
ly a  fair  opportunity  to  compete;  '**•  in  a 
fourth,  Grinnell  was  the  low  bidder  but 
with  no  indication  of  a  special  opportu- 
nity to  rebid ;  '*'  in  a  fifth,  no  sprinkler 
work  was  involved  (and  it  has  been  so 
stipulated) ;  '»-  in  a  sixth,  Grinnell  re- 
ceived no  work  at  all ;  ""  and  in  the 
seventh,  there  not  only  was  no  evidence 
that  Grinnell  received  any  favoritism  but 
there  was  no  evidence  that  it  received  a 
sprinkler  job  at  all."^  Other  evidence 
adduced  by  the  government  indicated 
that  Grinnell  thought  it  had  been  favored 
because  of  reciprocity,  whereas  in  fact  it 
had  not,i95  or  that  the  reciprocity  discus- 
sion failed  to  materialize  in  sprinkler 
work.'^ 

Turning  from  the  sprinkler  industry 
and  from  Grinnell,  the  Court  now  directs 
its  attention  to  the  other  party  to  the 
merger,  ITT,  to  ascertain  whether  the 
evidence  demonstrates  that  reciprocal 
dealing  in  fact  is  likely  to  occur.  There 
are  several  aspects  of  ITT's  organization 
and  practices  which  are  directly  relevant. 
First,  ITT  is  organized  into  a  series  of 
"profit  centers",  each  managed  and 
staffed  by  personnel  whose  business  ca- 
reers, advancement,  financial  rewards 
and  reputations  depend  upon  the  success 
of  the  specific  profit  center  with  which 
the  men  are  identified,  rather  than  upon 

189.  Co»)i>are  GX  32  nnd  41  villi  DX  A 
and  B. 

190.  Compare  GX  3."  vith  HamBcy,  Tr. 
1916.  1022,  1031. 

I9(.  GX  38. 

192.  Compare  GX  4S  nnil  49  uHh   DX  K. 

193.  Compare  GX  30  aiul  37  icith  DX  K. 

194.  GX  84. 

195.  Compare  GX  28-33  vith  DX  A,  L,  N, 
0,  I',  S. 

196.  Compare  I,.awton.  DT  2-39  tliroiigh 
2-41  vith  GX  10-20 ;  DX  K  uith  GX  40 
nnd  42.     Sec  Tilso  GX  113-15. 

197.  DX  1",  Attiiclimcnt  A,  pp.  301-64; 
Gcncen,  DT  70. 


the  performance  of  ITT  as  a  whole. i" 
These  profit  centers  on  occasion  cooper- 
ate with  one  another,"*  as  unrelated 
companies  would  cooperate;  '*"  but  they 
do  so  only  when  it  is  in  their  mutual  in- 
terest to  do  so.-""  The  management  of 
one  profit  center  has  no  motivation  to 
tailor  its  purchasing  decisions  to  facili- 
tate the  sales  of  another  profit  center.-"* 
In  selecting  suppliers,  the  purchasing  of- 
ficer of  each  profit  center  deals  with 
such  variables  as  price,  reliability  of  de- 
livery, quality,  willingness  of  suppliers  to 
meet  product  emergencies,  and  the  abil- 
ity of  suppliers  to  supply  cost  saving 
ideas;  the  imposition  of  reciprocity  con- 
siderations in  the  purchasing  of  supplies, 
in  addition  to  these  variables,  would  strip 
the  profit  center  of  its  essential  purpose, 
namely,  to  show  the  maximum  profit.^"' 

Second,  ITT  does  not  collect  purchas- 
ing and  sales  data  necessary  to  identify 
reciprocal  purchasing  opportunities. 
ITT  in  the  regular  course  of  its  business 
makes  no  overall  compilation  of  its  pur- 
chases by  suppliers;  nor  is  there  any 
communication  between  ITT's  headquar- 
ters marketing  and  purchasing  depart- 
ments, nor  between  ITT's  different  prof- 
it centers,  such  as  to  identify  suppli- 
ers.'-o^  The  only  two  compilations  of  pur- 
chasers made  by  ITT  during  the  past  ten 
years  have  been  made  at  the  specific  re- 
quest of  the  government  (plaintiff  here- 
in).2**  Absent  such  compilations  of  pur- 
chases and  communications  between  prof- 
it centers  regarding  purchases,  ITT  sim- 

198.  H.nuflcr,  DT  90:  Lowe,  DT  32;  Mor- 
row, DT  l';-20;  I'ntton,  DT  61-62: 
GX   1.  item  2;    GX  191-211. 

199.  Ilatiflor,  DT  90;  rx)»e,  DT  32: 
Morrow,    DT    10-17,    20-21. 

200.  Ilniitlor,  I^T  90  :  Morrow,  DT  18-19  ; 
Tntton,  DT  Gl-02  ;   Woertliweiii,  DT  103. 

201.  DX  V.  Attndiinent  A.  pp.  3G1-C4. 
300-07;    Goncen,  DT  76-77. 

202.  DX  F,  Attnohmcnt  A,  pp.  36(;-70. 
373-74. 

203.  Keller,  DT  10;  Pntton.  DT  8;  Ed- 
dy, DT  9,  22. 

204.  DX  F,  Attncliment  A.  p.  372;  Tntton. 
DT  15. 
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ply  is  in  no  position  to  rcsporr'  to  any 
supplier  or  potential  supplier  '..ho  may 
have  purchased  Grinnell  sprinklers  in 
the  hope  of  selling  goods  or  services  to 
some  other  ITT  profit  center.^"'* 

Third,  ITT  has  had  a  written  policy 
against  the  practice  of  reciprocity  since 
1966.206  This  policy  has  been  widely  dis- 
seminated among  ITT's  purchasing  and 
sales  personnel  on  a  continuing  basis.'" 
Witnesses  with  extensive  ITT  experience 
testified  that  they  never  have  encoun- 
tered any  instance  of  reciprocity  or  reci- 
procity effect.^"*  And  the  government 
has  adduced  no  evidence  that  any  ITT 
unit  has  ever  obtained  business  as  a  re- 
sult of  reciprocity  or  reciprocity  ef- 
fect.2«9 

In  view  of  the  foregoing,  it  is  under- 
standable that  considerations  of  prospec- 
tive reciprocity  opportunities  played  no 
part  in  bringing  about  the  ITT-Grinnell 
merger.*" 

In  short,  the  Court  finds  that  the  sub- 
stantial, credible  evidence  demonstrates 
that  reciprocity  and  reciprocity  effect  is 
not  likely  to  occur,  even  if  the  merger 

205.  DX  v.  Attaclimont  A,  pp.  3-S4-S6; 
Gcnceii,  DT  74. 

206.  DX  JJ. 

207.  Aibcl,  Tr.  1621-27. 

208.  Ilaufler,  DT  ir,4-r,r,;  KoDcr,  DT 
GO-OOA;  Lowe,  I'T  17:  Morrow.  DT 
5G-57;  Woertliwoiii,  DT  40-43;  Pat- 
ton,  DT  41-44,  53-.'57. 

209.  In  view  of  tlip  size  of  the  ITT  or- 
(janizatiou  reflected  by  it.s  large  niimber  of 
subsi.Hancs  ami  its  many  employoe.s.  the 
isolated  iiistauces  of  alleged  reciprocity 
relied  upon  by  the  government  strike  the 
Court  as  exceptions  which  again  prove 
the  rule  tli.-it  ITT  has  had  no  .substan- 
tial or  significant  reiiprocal  dealing  prac- 
tices. 

For  example,  the  government  jtoints  to 
certain  proposed  barter  transactions  aris- 
ing out  of  unusual  circumstances  that  ap- 
pear to  have  no  bearing  upon  any  as- 
sistance that  Crinnoll  might  receive  .as  a 
result  of  its  affiliation  with  ITT.  GX 
130-33;  Gencen,  DT  C4-CG;  GX  135- 
3S;  Morton,  Tr.  1S77-7.S.  The  govern- 
ment also  relics  upon  certain  correspond- 
ence which  did  not  produce  a  meeting  of 
the  minds  or  any  commercial  relationship. 


were  to  create  the  opportunity  for  recip- 
rocal dealing,  particularly  in  view  of 
ITT's  antireciprocity  policy,  implement- 
ed by  the  withholding  of  purchasing  and 
sales  data  and  the  profit  center  organ- 
ization of  ITT.  Even  if  ITT  suppliers 
on  their  own  initiative  were  to  purchase 
sprinkler  systems  from  Grinnell  without 
pressure  from  ITT  in  an  effort  to  gain 
favor  with  ITT  and  to  obtain  reciprocal 
sales,  such  suppliers  would  find  that 
their  purchases  would  not  have  the  de- 
sired effect — as  the  record  here  makes 
abundantly  clear. 

Returning  to  the  decisions  ■'"  relied  on 
by  the  government  in  support  of  its  re- 
ciprocal dealing  claim  and  without  re- 
peating this  Court's  analysis  of  those 
decisions  in  its  preliminary  injunction 
opinion,  306  F.Supp.  at  783-86,  it  is  per- 
tinent to  note  that  the  record  now  before 
the  Court  is  a  vastly  more  comprehensive 
one  than  at  the  time  of  the  preliminary 
injunction  hearing.  See  Allis-Chalmers 
Mfg.  Co.  v.  White  Consolidated  Indus- 
tries, Inc.,  supra,  at  527 ;  United  States 
v.  Ingersoll-Rand  Co.,  supra,  at  523. 
Since  the  preliminary   injunction   hear- 

anil  which  involved  a  uniipie  business  sit- 
iintion  resulting  in  m:ij<ir  litigation  be- 
tween the  parties  to  tlic  corresi)f>nilenci'. 
GX  123,  124  ;  Aib.l,  Tr.  1(30-43. 
The  closest  the  governmont  has  come  to 
showing  that  certain  individuals  of  .in 
ITT  company  were  attempting  to  i)racticc 
reciprocity  involved  incidcnt.^  which  oc- 
curred shortly  after  ITT  acauired  ihat 
company  and  as  to  which  there  was  no 
evidence  that  such  attem)its  were  success- 
ful. GX  139-49;  Aihel.  Tr.  ie2.S-30 : 
GX  KIS.  p.  2  (the  author  of  GX  WS  «as 
not  an  ITT  employee).  Those  involved 
in  one  of  these  attempts,  and  the  target 
of  the  other,  were  concerned  solely  with 
purchases  from  and  sales  to  the  particu- 
lar ITT  imit.  GX  130-40;  (iX  170-79. 
Such  evidence,  asiile  from  its  isol.jtcd 
character,  at  most  would  not  demonstrate 
that  Grinnell's  sprinkler  market  positiivn 
would  he  enhanced  by  GriiincU's  affilia- 
tion witli  ITT ;  for  such  evidence  docs 
not  show  that  purchases  of  ITT  units 
other  than  Grinnell  would  pl.iy  any  part 
in  Grinnell's  .ability  to  sell  sprinklers. 

210.  Luke.  DT  14,  17.  10;    Ki.son,  DT  2.S- 
20. 

211.  Supra,  p.  42. 
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ing,  counsel  and  their  investigators  have 
had  almost  a  full  year  of  opportunity  for 
extensive  discovery.  To  the  knowl- 
edge of  the  undersigned  trial  judge,  that 
opportunity  has  been  utilized  by  leaving 
no  stone  unturned  in  combing  the  files 
of  the  parties  to  the  merger  as  well  as 
the  files  of  third  parties;  and  in  con- 
tacting directly  hundreds  of  present  and 
past  pei-sonnel  of  ITT,  Grinnell  and  oth- 
er companies. 

Upon  the  entire  record,  the  Court  holds 
that  the  government  has  not  sustained 
its  burden  of  establishing  either  that  the 
merger  will  create  an  opportunity  for 
reciprocal  dealing  through  a  market 
structure  conducive  to  such  dealing,  or 
that  reciprocal  dealing  in  fact  is  likely 
to  occur  even  if  the  merger  were  to  cre- 
ate an  opportunity  for  it.^'- 

212.  While  of  course  not  binding  on  the  par- 
tics  or  tbi.s  Court,  ccrt.nin  recent  st.nte- 
ments  by  present  and  former  As.sistant 
Attorneys  General  In  Charge  of  the  Anti- 
trust Division  ;ire  revealing  in  the  per- 
spective in  \vhi<-h  tliey  place  the  reciproci- 
ty trend  in  tlie  American  -business  com- 
munity. 

lion.    Richard   W.    Mcl^arcn.   the    present 
liead   of   tlie    Antitni.st    Division,    in    com- 
menting   on     the    government's    publicity 
against  reciprocity  practitioners  and  upon 
communications    reflecting    this    program 
mailed   to    tens   of   thousands  of   business 
firms    pursuant    to    consent    decrees,    has 
stated : 
"  .      .      .      [Olur  contacts  with  the  Bar, 
with  the  business  press,  and  otliers,  lead 
us  to  believe  tliat  this  effort  lias  already 
loft   its   niarl<.      Firms   that   engaged    in 
systematic    reciprocity    more    or   less    in 
self-defense  liave  tended   to  abandon   it, 
and  we  have  strengthened  the  hands  of 
lawyers    who    have    tried    but    heretofore 
have    been     unable     to    convince     their 
clients  tiiat  reciprocity  was  not  only  il- 
legal  but   was   likely   to   draw   the   gov- 
ernment's  fire.     /   regard  this  program 
as    being   veil   on    its    tray    to    sucrcss." 
(Reported  in  B.NA  Antitrust  and  Trade 
Kegulaticn    Report    Xo.    417,    p.    X-13 
(February  3.  1070))    (Emphasis  added) 
lion.    Donald    I'.    Turner,    the    immediate 
pist    head    of    the    Antitrust    Division,    in 
commenting  on  the  potential  for  reciproc- 
ity  in   calculating   tlie   consequences   of   a 
iimglomerate    merger,    has   stated : 


SUMMARY  UNDER  THIS  SECTION 
The  Court,  assuming  that  Grinnell  is 
a  dominant  competitor  in  the  automatic 
sprinkler  devices  and  automatic  sprinkler 
systems  markets  (despite  the  Court's 
holding  above  to  the  contrary ),^'^  con- 
cludes that  Grinnell  will  not  gain  market- 
ing and  promotional  competitive  advan- 
tages from  the  merger  in  any  of  the  fol- 
lowing specific  respects  claimed  by  the 
government:  package  or  system  selling; 
affiliation  with  Hartford;  access  to 
ITT's  financial  resources  and  advertis- 
ing ;  foreign  expansion ;  vertical  fore- 
closure; central  stations;  or  reciprocal 
dealing. 

The  Court's  conclusion  in  this  respect 
is  based  upon  the  effects  of  the  alleged 
marketing  and  promotional  competitive 
advantages  considered  separately  and 
cumulatively;   neither  separately  nor  cu- 

"I  have  come  to  believe  that  the  poten- 
tiality of  reciprocity  deserves  to  be  ail 
but  disreganlcd  in  caliMilating  the  like- 
ly consc(|ucMces  of  a  conglomerate 
merger.  I  shall  a.ssume.  although  there 
are  others  who  earnestly  suggest  other- 
wise, that  reciprocity  is  invariably  a 
bad  thing.  I  would  disregard  it  in  the 
merger  area  not  hccau.se  it  ma.v  be 
■'  neutral  or  b-neficial  in  .some  <arcuni- 
stances,  but  r;ither  bec.ause  invidious 
reciprocity  can  be  largely  er.'idicated  by 
a  direct  approa<-li  under  existing  law,  an 
approach  which  has  already  been  taki'U 
b.v  the  enforcement  authorities  ami 
which  I  ;nn  (piite  confident  the  courts 
will  uiihold."  (Statement  of  Donald 
F.  Turner  before  the  House  Subcom- 
mittee on  Antitrust  and  Monopoly,  p. 
10   (February  5,  1970)). 

See  also  the  recent  speech  by  Hon.  Lee 
Loevinger,  former  head  of  the  Antitrust 
Division,  reported  in  BNA  -Vntitrnst  and 
Trade  Regulation  I!e|)ort  No.  4S0,  p|).  A- 
8.  9  (September  22.  1970)  ;  Report  of 
President  Nixon's  Task  Force  on  I'ro- 
ductivity  and  (rotnpclitiou,  HNA  Anti- 
trust and  Trade  Regulation  Rejiort  No. 
413,  p.  X-C  (.Tune  10,  19(i9)  (concludes 
that  reiiprocity  is  not  currently  a  signifi- 
cant problem)  ;  Keeshan,  Conglomerate 
.Mergers  and  the  Theory  of  Rec'procity. 
22    Stan.L.Rev.   ,^12    (1970). 

213.    Supni.  pp.  20-29. 
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mulativcly  will  they  result  in  ;i  substan- 
tial lessening  of  competition.  •,/.  Unit- 
ed States  V.  Wilson  Sporting  Goods  Co., 
288  F.Supp.  543,  563  (N.D.I1H9G8). 

Ill 

CLAIM  REGARDING  POWER  PIPING 

[8]  Although  the  Court  has  held  that 
Grinnell  is  not  the  dominant  competitor 
in  the  power  piping  industry,-"  it  nev- 
ertheless will  rule  upon  the  government's 
claims  that  the  ITT-Grinnell  merger 
will  confer  marketing  and  promotional 
competitive  advantages  upon  Grinnell  in 
the  power  piping  market,  chiefly  in  the 
following  respects:  package  or  system 
selling;  access  to  ITT's  financial  re- 
sources; foreign  expansion;  and  recip- 
rocal dealing.-'* 

Preliminarily,  it  should  be  noted  that 
the  fact  that  Grinnell,  as  in  the  case  of 
four  of  its  competitors,^'*  is  an  integrat- 
ed company  in  the  sense  that  it  both 
fabricates  and  erects  power  piping  sys- 
tems docs  not  confer  a  unique  advantage. 
The  evidence  shov;s  that  when  it  is  nec- 
essary to  submit  a  single  fabrication- 
erection  bid,  fabricators  are  able  to  en- 
ter into  joint  ventures  or  subcontracting 
arrangements  with  erecting  companies 
and  thus  participate  in  the  bidding.''' 

Nor  does  Grinnell  have  a  significant 
competitive  advantage  in  the  fabrication- 
erection  power  piping  market  by  virtue 
of  its  ability,  along  with  two  of  its  com- 
pctitors,''*  to  manufacture  power  pipe 
hangers  which  are  used  to  fasten  power 

214.  till  lira.  pji.  2G-27. 

215.  At  ilio  iircliminar.v  iiijimction  Iioarinj; 
tlio  (;o\.riimciit  wiUiclrow  its  claim  tliat 
thi-  iiiprpT  wouM  oausp  a  losscnins  of 
( oinpctition  in  tlio  ix)\vcr  piiiinE  market. 
300  K.Siipp.  at  771  n.  3.  Ami  at  the  con- 
clu.<ion  of  tlie  trial  on  tlic  merit,'!,  povern- 
ment  counsel  informed  the  Court  tliat 
liis  eliief  concern  wa.s  not  directed  at  the 
liower  pipins  market.  (Widmar.  Tr. 
21.S0). 

216.  Carry,  DT  12;  McCull.v,  DT  11; 
SiUwab,    DT    12-13;     ratterson,    li'f   20. 

217.  I'cas. .  DT  G4-Co ;  Schwab,  DT  10- 
11. 


piping  systems  to  their  physical  sup- 
ports.2'*  Such  hangers  cost  about  10% 
of  a  fabricated  system  and  less  than  5% 
of  an  installed  system."*  Fabricators 
who  do  not  manufacture  hangers  obtain 
them  from  manufacturers  on  the  basis  of 
bids.--'  Two  of  the  largest  fabricator- 
erector  companies  in  terms  of  volume  of 
power  piping  systems  have  chosen  not  to 
manufacture  hangers  themselves,  believ- 
ing such  to  be  uneconomic  and  unneces- 
sary.222 

With  respect  to  the  government's  pack- 
age or  system  selling  claim,  the  record  is 
barren  of  any  evidence  that  power  piping 
can  be  packaged  or  sold  together  with 
products  manufactured  by  ITT.  Sub- 
stantially all  solicitations  for  power  pip- 
ing bids  are  limited  to  the  piping  com- 
ponent of  such  systems.--'  When  speci- 
fications call  for  additional  items,  such 
items  are  incidental  in  value  and  function 
to  the  primary  system;  and  there  is  no 
basis  for  finding  that  a  power  piping 
bidder  would  have  any  significant  advan- 
tage in  being  affiliated  with  the  manu- 
facturer of  such  items.2'^''  Many  of  the 
Court's  findings  made  in  connection  with 
the  government's  packaging  claim  re- 
garding automatic  sprinkler  devices  and 
systems  '-'  are  likewise  applicable  here — 
including  the  lack  of  any  evidence  to  sup- 
port the  government's  claim  that  ITT  as 
a  mechanical  contractor  will  engage  in 
the  installation  of  plumbing,  heating  and 
air  conditioning  equipment,  or  will  make 
it  possible  for  Grinnell  to  do  so;  ^'*  and 
the  evidence  that  prior  to  the  merger 
Grinnell  had  sold  hundreds  of  products 

218.  Pease,    DT    ,SS ;     McCully,    DT    14. 

219.  I'ease,   DT  90-91. 

220.  Carry,  DT  17-lS. 

221.  .Schwab.  DT  1017  ;  -McCull.v.  DT  14: 
Carry.  DT  lS-19 ;  I'litterson,  DT  27- 
29. 

222.  Carry,   DT   19;    McCnlly,   DT  15. 

223.  I'ease,  DT  100;  Carry,  DT  05 ;  Mc- 
Cully, DT  20. 

224.  I'ease,  DT  100-01. 

225.  Stiiiiu.  pp,  30-33. 

226.  .'^upra.  pp.  31-32. 


(246) 


7.2  UNITED  STATES  V.    ITT  OPINION,   DECEMBER  31,    1970, 

324  F.SUPP.    19-55 

UNITED  STATES  v.  INTERNATIONAL  TELEPHONE  &  TEL.  CORP.     49 

Cite  as  324  r.Supp.  39  (1970) 


to    the    construction    industry    without 
packatrinj;  them   with   sprinklers.'"-" 

Despite  some  rather  strong  lan- 
guage '^''*  in  support  of  the  government's 
claim  that  access  to  ITT's  financial  re- 
sources will  give  Grinnell  a  competitive 
advantage  in  the  power  piping  market, 
the  evidence  simply  does  not  bear  thi.s 
out.  As  with  the  government's  similar 
claim  in  the  sprinkler  market, --^  an  ap- 
propriate inquiry  here  is  whether  Grin- 
nell 7ieeds  ITT's  financial  resources  in 
the  power  piping  business.  There  is  no 
evidence  whatever  that  Grinnell,  with 
concededly  very  substantial  financial  re- 
sources aside  from  ITT,  has  ever  been 
impeded  in  the  power  piping  field  for 
lack  of  funds ;  nor  is  there  any  evi- 
dence that  additional  financial  resources 
would  increase  its  competitive  strength 
in  the  power  piping  market.  A  number 
of  power  piping  witnesses  who  testified 
to  a  general  dislike  of  the  ITT-Grinnell 
merger  were  unable  to  specify  how  it 
would  adversely  affect  their  companies 
and  .«;ome  said  they  could  foresee  no  im- 
pact at  alL^*" 

The  government  also  claims,  as  it  did 
with  respect  to  the  sprinkler  market,-^' 
that  ITT's  foreign  operations  and  influ- 
ence will  aid  Grinnell's  sale  of  power 
piping  abroad,  thus  effectively  foreclos- 
ing Grinnell's  competitors  from  expand- 
ing into  the  overseas  market,  as  well  as 
stifling  domestic  competition.  The  evi- 
dence i.s  overwhelmingly  to  the  contrary. 
Essentially,  the  evidence  shows  that 
there  is  no  significant  foreign  market 
for  power  piping  fabricated  in  the  United 
States  and  there  are  sound  reasons  for 


believing  this  will  continue  to  be  so.-^- 
There  are  enough  power  pipe  fabricators 
and  erectors  in  Europe  and  in  Japan  to 
supply  those  foreign  markets ;  and  these 
foreign  companies  enjoy  labor  and  ma- 
terial costs  substantially  below  those  of 
United  States  companies.--''^  The  only 
evidence  of  power  piping  exports  to 
American  companies  involved  construc- 
tion projects  financed  under  United 
States  foreign  aid  programs  where  the 
American  companies  were  required  to 
buy  American  power  piping  systems.-''' 
Such  exports  are  an  insignificant  per- 
centage of  the  total  fabrication  sales  of 
the  companies  making  them.^'*  And 
since  such  sales  actually  are  made  in 
the  United  States  to  United  States  com- 
panies,^'*  they  appropriately  may  be 
viewed  as  domestic  sales  so  far  as  com- 
petitive factors  are  involved. 

Finally,  the  government's  claim  that 
Grinnell  will  gain  a  competitive  market- 
ing advantage  from  the  merger  because 
the  power  piping  industry  is  susceptible 
to  reciprocity  and  reciprocity  effect  finds 
no  support  whatever  in  the  evidentiary 
record  and  indeed  is  insufficient  as  a 
matter  of  law. 

Concededly  the  record  contains  no  in- 
dustry statistics  or  other  data  by  which 
any  company's  share  of  the  power  piping 
market  can  be  ascertained.-^''  There  is 
even  less  basis  in  the  record  in  connection 
with  power  piping,  than  there  was  in 
connection  with  the  government's  recip- 
rocal dealing  claim  in  the  sprinkler  mar- 
ket,-*^ for  examining  those  factors  criti- 
cal to  a  determination  of  the  complex 
question  of  whether  the  merger  will  cre- 


227.  Sui)ra.  \i.  :V2. 

228.  In  tliL'  aildciidum  to  its  po.st-trinl  brief 
(p.  4),  tlic  Bovfrnment  strifes:  "I'cr- 
li.ips  in  no  other  pliase  of  Grinnell's  op- 
er.itions  arc  fin.nmcs  as  important  a.s  in 
power  piiiinc." 

229.  .Sh/ij-o,  pp.  37-3t<. 

230.  Carry.   DT  7^'2-> : 
Patterson.  DT  72. 

231.  Siii,rn,  ii|i.  3.S-30. 

232.  Tease.    DT    9C-9.S; 
Mii:iilly,  DT  15. 

324  F.Supp. — 1 


MiCully,    DT   -19; 


Carry,    DT    21; 


233.  Tease,  DT  98:  Carry,  DT  21;  Mc- 
Cully,  DT  15 ;    Schwab.  DT  20-21. 

234.  Tease.  DT  9C-97 ;  Carry,  DT  21.  SC- 
SI; MfCully,  DT  1.5-16;  Schwab.  DT 
20;    Tattcrson,  DT  23. 

235.  Pease,  DT  96-97 ;  Carry,  DT  21.  24  ; 
McCulIy.  DT  18;  Schwab,  DT  20;  Pat- 
terson, DT  .33-34. 

236.  JKCully.  DT  18.  41-42;  Pattcnson, 
DT  34. 

237.  Supra.  |.i>.  26-27. 

238.  Supra,  y.n.  41-47. 
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ate  a  market  structure  conducive  to  re- 
ciprocal dealing.^^' 

Such  evidence  as  there  is  strongly  indi- 
cates that  the  structure  of  the  power 
piping  market  is  not  conducive  to  reci- 
procity. Ultimate  purchasers  of  most 
large  power  piping  systems  arc  public 
utilities  which  have  legal  monopolies  in 
the  geographic  areas  in  which  they  op- 
erate.'^** Most  contracts  actually  are  let 
by  consulting  engineers  and  general 
contracting  firms.^**  Power  piping  work 
almost  invariably  is  awarded  on  the  ba- 
sis of  competitive  bids.^^-  No  power 
piping  witness  was  able  t^  point  to  a 
single  instance  in  recent  years  where  a 
job  had  been  awarded  for  reasons  of  reci- 
procity.-^* Nor  was  any  power  piping 
witness  able  to  identify  any  job  where 
bidders  had  been  permitted  to  revise 
their  original  bids  once  submitted,  ab- 
sent specification  changes.^^*  While  a 
number  of  companies  in  the  power  pip- 
ing industry  are  large  and  have  sub- 
stantial purchasing  power,*^^  the  wit- 
nesses who  impressed  the  Court  as  being 
the  most  experienced  in  the  industry  and 
whose  testimony  is  entitled  to  great 
weight  made  it  crystal  clear  that  the 
power  piping  market  affords  no  substan- 
tial opportunity  for  reciprocity  or  reci- 
procity effect.2^* 

The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  establish- 
ing that  in  the  power  piping  market  the 


merger  may  have  the  effect  of  substan- 
tially lessening  competition  by  giving 
Grinnell  marketing  and  promotional  com- 
petitive advantages  in  the  respects  claim- 
ed, namely,  package  or  system  selling, 
access  to  ITT's  financial  resources,  for- 
eign expansion  or  reciprocal  dealing — 
whether  viewed  separately  or  cumula- 
tively. 

IV 

CLAIM     REGARDING     PIPE 
"DANGERS 

[9]  The  government's  position  with 
respect  to  the  alleged  anticompetitive  ef- 
fects of  the  merger  in  the  pipe  hanger 
market  is  simple  and  direct,  requiring 
little  discussion.  The  government's 
claim  in  short  is  that,  since  pipe  hangers 
are  necessary  components  of  automatic 
sprinkler  systems  and  power  piping  sys- 
tems, Grinnell,  by  gaining  anticompeti- 
tive advantages  in  the- installation  of 
sprinkler  systems  and  in  the  power  pip- 
ing market,  will  also  gain  similar  advan- 
tages in  the  sale  of  pipe  hangers.^*' 

The  Court  has  held  that  Grinnell  is 
not  the  dominant  competitor  in  the  pipe 
hanger  industry.***  And,  as  with  the 
power  piping  market,*-**  concededly  the 
record  contains  no  market  or  industry 
statistics  by  which  any  company's  share 
of  the  pipe  hanger  market  can  be  de- 


239.  iSiipra,  p.  42. 

240.  reas.\  I>T  82;  MrCiill.v,  DT  8; 
Sohwab.  DT  7-S. 

241.  Toase,  DT  25,  28-29,  51-52;  Trobor. 
DT  6-7. 

242.  I'oase.  DT  51-52;  Carr.v,  DT  11-12. 
30-32:  MoCuU.v,  DT  9-10,  21-22,  33; 
Scliwab,  DT   19;    rrebor.   DT  G-7.   19. 

243.  Tcasf.    DT    SI  ;     Cnrry,    DT   25. 

244.  roa.vc.  DT  59-Gl ;  Carr.v.  DT  2.S-29, 
70-71;    McCully,   DT   10,   35. 

245.  MofulLv,  DT  3-4;  .Schwab,  DT  3 ; 
Trcbor,  DT  US. 

246.  Carr.v,  DT  25  ;   McCully,  DT  21-22. 

247.  WiJinai-,  Tr.  2178-70. 

While    the   govorninent    iu    it;s   complaint 
appears    to    have    treated    separately    the 


product  markets  of  pipe  han'jcrs  (compo- 
nents of  automatic  sprinkler  systems)  and 
poirer  pipe  hangers  (used  in  power  piping 
systems),  sec  note  13,  supra,  and  the 
Court  treated  them  as  separate  product 
markets  in  its  preliminary  injunction 
opinion,  300  F.Supp.  at  771-72  and  771 
n.  3,  the  government's  addendum  to  its 
post-tri.al  brief  treats  pipe  hangers  in 
the  automatic  sprinkler  and  power  piping 
imliistries  as  a  single  product  line.  Cont- 
pare  Widmar.  Tr.  217S-79. 
In  any  event,  the  Court's  findings  in  this 
section  of  its  opinion  apply  to  all  pipe 
liangcrs — those  used  in  an'.,matic  sprin- 
kler systems,  as  well  as  in  power  piping 
systems. 

248.  f^upra,  p.  27. 

249.  Supra,  pp.  20-27.  49. 
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termined  accurately.^'""  While  there  is 
no  evidence  a.s  to  the  number  or  value 
of  pipe  hanger.s  used  in  connection  with 
sprinkler  systems  or  power  piping  sys- 
tems, the  record  does  indicate  that  hang- 
ers represent  a  very  small  proportion  of 
the  value  of  such  systems.-^' 

The  Court  holds  that  the  government 
has  not  sustained  its  burden  of  establish- 
ing that  the  merger  may  have  the  effect 
of  substantially  lessening  competition 
in  the  pipe  hanger  market.^'*- 


CREDIBILITY  OF  WITNESSES 

While  some  of  the  evidence  has  been 
stipulated  or  is  undisputed  and  much  of 
it  is  documentary,  on  almost  every  criti- 
cal issue  in  this  case — to  a  substantially 
greater  degree  than  in  most  antitrust 
cases — it  has  been  necessary  for  the 
Court  to  resolve  questions  of  credibility 
and  to  determine  the  appropriate  weight 
to  be  given  to  testimony  of  the  trial 
witnesses  called  by  both  sides.  This  has 
been  done  on  the  basis  of  specific  nota- 
tions of  the  undersigned  trial  judge  in 
his  trial  notes  made  contemporaneously 
with  the  testimony  of  each  witness. 

The  testimony  of  each  of  the  53  wit- 
nesses who  testified  during  the  18  day 
trial  has  been  carefully  evaluated  in  ac- 
cordance with  the  following  tests  which 
this  Court  over  a  period  of  more  than  a 
decade  on  the  trial  bench  has  found  to  be 
helpful   and   reliable    in   performing    its 
fact  finding  responsibility  of  resolving 
credibility  and  of  determining  weight: 
"The  Court,  in  weighing  their  testi- 
mony, applied  such  recognized  tests  as: 
their   demeanor   while   on   the   stand; 
any  intei'est  they  might  have  in  the 


outcome  of  the  case;  any  bias  or  pr*^;- 
udice  for  or  against  cither  party ; 
their  opportunity  to  observe;  any  rea- 
son to  remember  or  forget;  the  inher- 
ent probability  of  their  testimony; 
its  consistency  or  lack  of  consistency ; 
and  its  corroboi-ation  or  lack  of  cor- 
roboration with  other  credible  evi- 
dence. The  testimony  of  the  witness- 
es, moreover,  has  been  weighed  in  the 
light  of — and  indeed  has  cast  light 
upon — the  exhibits.  .      ."     Locke 

Manufacturing  Companies  v.  United 
States,  237  F.Supp.  80,  89  (D.Conn. 
19C4). 
See  also  Heyman  v.  Kline  (D.Conn. 
1970);  McNeills  v.  Raymond,  287  F. 
Supp.  232,  241  (N.D.N.Y.1968).  affd 
in  part,  rev'd  in  part,  420  F.2d  51  (2 
Cir.  1970) ;  United  States  v.  Capaldo. 
276  F.Supp.  986,  992-93  (D.Conn.l967\ 
affd,  402  F.2d  821,(2  Cir.  1968),  cert, 
denied,  394  U.S.  989  (1969);  Lomartir:i 
V.  American  Automobile  Insurance  Com- 
pany. 245  F.Supp.  124,  131  (D.Conn. 
1965),  affd.  371  F.2d  550  (2  Cir.  1967) : 
Segan  Construction  Corp.  v.  Nor-Wcst 
Builders,  Inc.,  274  F.Supp.  691,  696  (D. 
Conn. 1967) ;  Rosner  v.  Modern  Maid 
Packers,  Inc.,  274  F.Supp.  685,  689 
(D.Conn.l967)  ;  Westchester  Fire  Insur- 
ance Comp'any  v.  Tantalo,  273  F.Supp.  7, 
15-16  (  D.Conn. 1967)  ;  United  States  v. 
Feudale,  271  F.Supp.  115,  119  (D.Conn. 
1967);  Pickett  v.  Nelseco  Navigation 
Company,  270  F.Supp.  682,  683  (D.Conn. 
1967). 

V.I 

CLAIiM  OF  ECONOMIC  CONCEN- 
TRATION 

At  the  preliminary  injunction  hearing 
in  this  case  the  government  raised,  and 


250.  tiiipni,  p.  27. 

251.  Groos.  DT  12-13. 

252.  Of  lotirsc,  this  rpsult  follows  wbol- 
l.v  ayrdt'  frotn  t!i*'  Court'.s  indoiiondcnt  con 
.sidcT.Ttion  of  such  eviiloncc  nx  hns  been  in- 
troduced he-irin);  upon  the  allesoil  anti- 
I'onipetitivc  effects  of  the  nierRer  upon 
the  pipe  hanger  market.  H.v  failinR  to 
establish     the     likelihood    of    a    substan- 

.  tial  lessening  of  competition  iu  the  auto- 


matic sprinkler  and  power  piping  mar- 
kets, upon  the  (Tovernment!?  own  repre- 
sentations it  necessarily  has  failed  to 
sustain  its  bunlcn  with  respect  to  tlie 
pipe  hanger  market. 

'l*he  converse,  however,  wouhl  not  neces- 
sarily follow  had  tlie  Court  held  that  the 
merger  might  le.s.sen  competition  in  the 
a\.i  imatic  sprinkler  or  power  piping  mar- 
k. :  . 
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the  Court  ruled  upon,  a  claim  of  economic 
concentration.  306  F.Supp.  at  796-97. 
At  the  trial  on  the  merits  the  govern- 
ment, through  its  offer  of  the  proposed 
written  testimony  of  Dr.  Willard  F. 
Mueller,*"  again  raised  the  same  issue 
but  with  a  different  and  somewhat  in- 
genious twist. 

The  new  twist  to  the  government's 
economic  concentration  claim  is  that  in 
the  wake  of  a  "trend  among  large  diversi- 
fied industrial  firms  to  acquire  other 
large  corporations",  it  can  be  established 
that  "anticompetitive  consequences  will 
appear  in.  numerous  though  undesignated 
individual  'lines  of  commerce' ."  *** 
(Emphasis  added) 

The  Court's  short  answer  to  this  claim 
— and  the  ground  for  its  ruling  sustain- 
ing defendant's  objection  to  the  Mueller 
testimony  for  lack  of  relevance — is  that 
the  legislative  history,  the  statute  itself 
and  the  controlling  decisional  law  all 
make  it  clear  beyond  a  peradventure  of 
a  doubt  that  in  a  Section  7  case  the  al- 
leged anticompetitive  effects  of  a  merger 
must  be  examined  in  the  context  of  spe- 
cific product  and  geographic  markets; 

253.  OX  42.3  (idi-iitifii'.ition  onl.v). 
.V.siilo  from  (Icfi'iiilniit's  various  specific 
objections  (Tr.  14fK>-24)  to  tho  form  nnd 
conteut  of  Dr.  .Mueller's  iiroposed  tcsti- 
mouy  which  the  Court  sustained  (Tr. 
2173-741,  dcfeiiilant  iilso  iuterposed  a  gen- 
eral objection  (Tr.  1401-05 ;  2145-70)  on 
the  ground  that  flic  preferred  testimony 
would  be  irrelevant  to  any  issue  in  the 
case  since  it  did  not  purport  to  relate  to 
any  "line  of  conimen-e",  despite  tho  gov- 
ernment's claim  that  "trnilc  carried  on 
by  large  diversified  corporations  is,  in 
fact,  a  lino  of  commerce"  (Tr.  1424). 
The  Court  sustained  defendant's  general 
objection  of  lack  of  relevance  (Tr.  2173- 
73). 

This  section  of  the  Court's  opinion  is  di- 
rected to  the  reasons  for  the  latter  ruling. 

254.  "I'laintiff's  Memorandum  In  Opposi- 
tion To  .Jlotion  To  Strike  Dr.  Mueller's 
Testimony",  filed  October  2S,  1070,  p. 
S  (hereinofter.  "<;overnmcnt's  Mueller 
Memorandum"). 

Since  Dr.  Muiiler's  testimony  was  never 
admitted  in  evidence,  no  motion  to  strike 
was  before  the  Court.  Tlic  government's 
niei.iorandum  accordingly  w,is  construed 
as  n.  document  in  support  of  the  gov- 
ernment's claini  of  admissibility  of  the 
Mueller   testimony    (Tr.    2145;     2172). 


and  the  determination  of  such  markets 
is  a  necessary  predicate  to  a  determina- 
tion of  whether  there  has  been  a  substan- 
tial lessening  of  competition  within  an 
area  of  effective  competition.  To  ask  the 
Court  to  rule  with  respect  to  alleged  anti- 
competitive consequences  in  undesignat- 
ed lines  of  commerce  is  tantumount  to 
asking  the  Court  to  engage  in  judicial 
legislation.  This  the  Court  most  em- 
phatically refuses  to  do.  See  306  F.Supp. 
at  796-97. 

Recognition  of  the  trend  toward  eco- 
nomic concentration  in  American  indus- 
try, including  extensive  conglomerate 
merger  activity  in  recent  years,  is  not 
exactly  new.""  The  government  i)oints 
out**<'  that  the  trend  during  the  last  two 
decades  toward  concentration  of  assets 
in  the  hands  of  fewer  and  larger  corpo- 
rate entities,  together  with  an  increasing 
diversification  of  those  firms  which  pri- 
marily control  the  assets,  has  resulted  in 
certain  anticompetitive  effects,  among 
which  are  increased  opportunities  for 
business  reciprocity  and  reciprocity  ef- 
fect, citing  FTC  v.  Consolidated  Foods 
Coi-p.,  380  U.S.  592  (1965)."'    Then,  re- 

255.  This  trend  towani  ii)n<entrntin:i  is 
outlined  in  United  States  v.  Northwest 
Industries  Inc.,  301  F.Supp.  lOGO.  1092- 
93  (X.D.II1.1969).  See  also  Hearing  on 
Economic  Concentration  Before  the 
Subcomm.  on  Antitrust  and  Monopoly  of 
the  Senate  Comm.  on  the  Judiciary,  SSth 
Cong.,  2d  Sess.,  pt.  1,  .it  77-90,  119-29, 
204-19  (1904)  ;  S9th  Cong.,  Ist  Sess.,  pt. 
2,  at  50S-20  (19C5)  ;  Davidow,  Con- 
glomerate Concentration  and  Section  Sev- 
en :  The  Limitations  of  the  Anti-Merger 
Act,  68  Colum.L.Rev.  1231,  1232-35. 
(196S).  Not  nil  commentators  agree  that 
such  n  concentration  trend  in  the  .\meri- 
can  economy  has  in  fact  occurred.  See 
Turner,  Conglomerate  Mergers  and  Sec- 
tion 7  of  the  Clayton  .\ct,  7S  Ilarv.I,. 
Rev.  1313,  1327  (1905).  For  purposes  of 
this  section  of  the  opinion,  the  Court  as- 
sumes that  there  has  been  a  trend  toward 
concentration. 

256.  Government's  Mueller  Memorandum, 
supra  note  254,  at  1-2. 

257.  Mr.  Justice  Stewart,  in  his  concur- 
ring opinion  in  Cou.ioIidatcd  Foods, 
stated : 

"Clearly  the  opportunity  for  reciprocity 
is  not  alone  enough  to  invalidate  a 
merger   under   §   7.     The   Clayton   Act 
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ferring  to  certain  of  the  theories  ex- 
pressed in  Professor  Mueller's  proposed 
testimony,  the  jrovernment  contends  that 
the  most  important  anticompetitive  ef- 
fect of  the  trend  toward  conglomeration 
by  merger  is  "conglomerate  interdepend- 
ence and  forebearance",  meaning  "a  sys- 
tem in  which  competitors  respond  to  each 
other  and  to  their  own  needs  rather  than 
to  the  impersonal  disciplining  forces  of 
the  market  in  general."  "*  From  this 
the  government  concludes  that  "  '[t]rade 
engaged  in  by  large  diversified  indus- 
trial firms'  describes  a  combination  of 
many  'lines  of  commerce'."  '"'* 

The    legislative    history    of    the    1950 
amendments  to  Section  7  of  the  Clayton 
Act,  64  Stat.  1125,  reflects  a  concern  on 
the  part  of  Congress  about  the  rising  tide 
of  economic  concentration  in  American 
industry  caused  by  all  types  of  mergers, 
including  conglomerate  mergers.    As  the 
Supreme  Court  observed  in  its  analysis 
of  the   legislative   history  ^^   in   Brown 
Shoe  Co.  v.  United  States,  370  U.S.  294, 
315  (19C2): 
".      .      .      the  dominant  theme  per- 
vading congressional  consideration  of 
the  1950  amendments  was  a  fear  of 
what  was   considered   to  be   a   rising 
tide  of  economic  concentration  in  the 
American   economy." 
But  the  legislative  history  also  indicates 
that  Section  7  as  amended  was  not  in- 


tended to  proscribe  all  mergers  which 
result  in  economic  concentration.'"'  The 
House  Report  recommending  passage  of 
amended  Section  7  concluded  that: 

"the  purpose  of  the  bill  [H.R.  2734] 
is  to  protect  competition  in  each  line 
of  commerce  in  each  section  of  the 
country."  28i      (Emphasis   added) 

Similarly,  the  Senate  Report  stated  that: 

"It  is  intended  that  acquisitions  which 
substantially  lessen  competition,  as 
well  as  those  which  tend  to  create  a 
monopoly,  will  be  unlawful  if  they  have 
the  specified  effect  in  any  line  of  com- 
merce, whether  or  not  that  line  of  com- 
merce is  a  large  part  of  the  business 
of  any  of  the  coi-porations  involved  in 
the  acquisition." '^83  (Emphasis  add- 
ed) 

Amended  Section  7  as  enacted  is  spe- 
cific in  barring  a  merger  only  "where  in 
any  line  of  commerce  in  any  section  of 
the  country,  the  effect  of  such  acquisi- 
tion may  be  substantially  to  lessen  com- 
petition." '^* 

Even  if  the  legislative  history  and  the 
amended  statute  on  its  face  were  not  as 
clear  as  the  Court  believes,  the  decisional 
law  uniformly  has  emphasized  the  impor- 
tance of  defining  the  specific  product 
market  or  line  of  commerce  in  which  al- 
leged anticompetitive  effects  of  a  merg- 
'er  are  to  be  measured.""^'    In  Brown  Shoe 


teas  iiot  panned  to  outlaw  diversifica- 
tion." aSO  U.S.  at  G03  (Empli.isis 
added K 

258.  Government's  Mueller  Memorandum, 
niipra  note  254.  at  2. 

259.  Id.  at  10. 

260.  The  Hotise  Report  on  the  proposed 
amended  Section  7  stated  that  "mea.siircd 
by  practicnll.v  any  method  and  compared 
to  practically  any  standard,  the  level  of 
economic  concentration  in  the  American 
economy  is  liifrh."  H.R.Rep.No.llOl, 
Slst    Cong.,    1st    Scss.,    2    (1949). 

Tlie  Senate  Report  stated  that  "the  pur- 
pose of  the  proposed  bill,  U.K.  2734.  is  to 
limit  future  increases  in  the  level  of 
economic  concentration  resnItinK  from 
corporate  mergers  and  acquisitions.** 
S.Rep.No.l7T5.  81st  Cong..  2d  Ses.s.,  3 
(1950). 


261.  Note.  Conglomerates  and  Section  7: 
Is  Size  EnouRh?.  70  Colnm.L.Rev.  33". 
340  (19T0). 

262.  n.R.Rep.No.n91.  Slst  Cong.,  1st 
Sess.,  S  (1949). 

263.  S.Rep.No.l775,  Slst  Cong.,  2d  Sess., 
5  (19.'-)0). 

264.  15  U.S.C.  §  IS  (19C4). 

265.  See,  e.g.,  the  market  definitions  in 
T'nited  States  v.  Von's  (Jroccry,  384 
U.S.  270,  272-274,  277  (19G0);  FTC 
V.  Consolidateil  Foods  Corp.,  3S0  U.S. 
592.  .'"'95  (19C5)  ;  United  States  v.  Con- 
tinental Cm  Co.,  37S  U.S.  441,  447-5,S 
(19G4)  :  United  States  v.  Pcnn-Olin 
Co..  37S  U.S.  1.5S,  lCl-165  (1904)  : 
Brown  ."^'loc  Co.  v.  United  States,  370 
U.S.  29-1,   325-28   (19C2). 
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Co.  V.  United  States,  supra,  at  i'oS,  the 
Supreme  Court  held  that: 

"the  proper  definition  of  the  market 
is  a  'necessary  predicate'  to  an  exam- 
ination of  the  competition  that  may  be 
affected  by  the  [horizontal]  aspects 
of  the  merger."  *"• 

Despite  the  legislative  history,  the 
statute  itself  and  the  controlling  deci- 
sional law,  the  government  urges  the 
Court  to  adopt  an  "expansive"  reading  of 
the  statutory  language  "in  any  line  of 
commerce"  so  as  to  read  into  the  stat- 
ute an  interdiction  of  all  mergers  where 
the  effect  may  be  a  substantial  lessening 
of  competition  "anywhere,  in  the  pur- 
chase or  sale  of  anything"  and  thus  to 
receive  "proof  of  a  merger  or  series  of 
mergers  which  could  be  demonstrated  to 
have  a  broad,  anticompetitive  effect  upon 
'markets'  in  general"  *•" — in  short,  to 
disregard  the  statutory  requirement  that 
alleged  anticompetitive  effects  of  a 
merger  be  examined  with  relation  to  a 
specific  "line  of  commerce"  and  instead 
to  conduct  a  I'oving  expedition  to  deter- 
mine whether  "anticompetitive  conse- 
quences will  appear  in  numerous  though 
undesignated  individival  'lines  of  com- 
merce.'"  ^"^     (Emphasis  added) 

In  response  to  the  Court's  inquiry  of 
government  trial  counsel  as  to  "whether 
there  is  authority,  legislative  or  judicial 
authority,  to  support  that  claimed  line 
of  commerce",^**  government  counsel  re- 


plied, "The  Government  unfortunately 
cannot  point  to  a  particular  case  where 
the  Court  held  that  this  was  a  line  of 
commerce."  2'<* 

[10]  The  Court  declines  the  govern- 
ment's invitation  to  indulge  in  an  ex- 
panded reading  of  the  statutory  language 
and  holds  that  the  statute  means  just 
what  it  says.  It  proscribes  only  those 
mergers  the  effect  of  which  "may  be  sub- 
stantially to  lessen  competition" ;  it  com- 
mands that  the  alleged  anticompetitive 
effects  be  examined  in  the  context  of 
specific  product  and  geographic  mar- 
kets ;  and  it  does  not  proscribe  those 
mergers  the  effect  of  which  may  be  sub- 
stantially to  increase  economic  concen- 
tration.   306  F.Supp.  at  796. 

Whatever  may  be  the  merits  of  the 
arguments  as  a  matter  of  social  and  eco- 
nomic policy  in  favor  of,  or  opposed  to, 
a  standard  for  measuring  the  legality  of 
a  merger  under  the  antitrust  laws  by  the 
degree  to  which  it  may  increase  economic 
concentration  rather  than  by  the  degree 
to  which  it  may  lessen  competition,  that 
is  beyond  the  competence  of  the  Court  to 
adjudicate.  As  the  Court  attempted  to 
make  clear  in  its  preliminary  injunction 
opinion,  306  F.Supp.  at  79C-97,  if  that 
standard  is  to  be  changed,  it  is  funda- 
mental under  our  system  of  government 
that  any  decision  to  change  the  standard 
be  made  by  the  Congress  and  not  by  the 
courts. 


266.  Soo  ;iIso  Tnitn!  St;itos  v.  K.  I.  dii 
Tout  I)c  Nemours  &  Co..  353  t'.S.  580, 
503   (1957): 

"(dlPtiTiiiiiintioii  of  the  relcvMiit  m.irkct 
is  :i  ne<-essnry  iiredicnte  to  a  fintliiiR 
of  :i  violation  of  tlie  Cl.T.vtoii  Art  bc- 
c.'uisi'  tlif!  tlire.Tteiied  monopoly  must  bo 
one  wliioli  will  suhstiinti.illy  lessen  com- 
pel ition  'witliin  the  .area  of  effeetive 
competition".  Substantiality  can  he  ile- 
tennineil  only  in  terms  of  the  market 
affeeted." 

lu     Jlroivn     Hhuc,     the     .Supreme    Court 
listed    the     salient     characteristics    of    n 


market  or  line  of  commerce.  370  V.S.  at 
32-'").  It  should  be  noted  that  in  the  in- 
stant ease,  in  response  to  defenilants 
interrogatories,  the  government  stated  that 
trade  carried  on  by  large  divi'rsified  com- 
panies di>es  not  fall  within  tliose  market 
characteristics.     Tr.   21ti9;     1>X   O. 


267.  (Jovernment's     Mueller 
supra  note  254,  at  3. 

268.  Id.  at  8. 

269.  Tr.  2103. 

270.  Tr.  21G5. 


-Metnoranduin, 
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Upon  the  facts  found  and  for  the  rea- 
sons stated  above,  the  Court  concludes 
as  follows : 

(1)  That  the  Court  has  jurisdiction 
over  the  subject  matter  and  the 
parties. 

(2)  That  venue  is  properly  laid  in  the 
District  of  Connecticut. 

(3)  That  the  government  has  not  sus- 
tained its  burden  of  establishing 
that  Grinnell  is  the  dominant  com- 
petitor in  any  of  the  relevant 
product  and  geographic  markets, 
i.  e.  in  any  line  of  commerce  in  any 
section  of  the  country. 

(4)  That  the  government  has  not  sus- 
tained its  burden  of  establishing 
that  ITT's  acquisition  of  Grinnell 
may  have  the  effect  of  substan- 
tially lessening  competition. 

(5)  That  the  government  is  not  enti- 
tled to  a  permanent  injunction  en- 
joining the  said  acquisition. 

(6)  That  defendant  is  entitled  to  judg- 
ment dismissing  the  complaint  on 
the  merits. 

(7)  That  the  final  judgment  to  be  en- 
tered shall  incorporate  and  con- 
tinue in  effect  the  provisions  of 
the  hold  separate  order  entered 
herein  on  October  30,  1969,  306 
F.Supp.  at  799-800,  pending  re- 
ceipt by  the  Clerk  of  this  Court  of 
the  mandate  of  the  United  States 
Supreme  Court  upon  any  appeal 
which  may  be  taken  from  the 
judgment  of  this  Court  pursuant 
to  15  U.S.C.  §  29.  (1964). 


(8) 


That  the  Clerk  of  this  Court  is 
directed  to  enter  final  judgment 
forthwith. 


The  foregoing  constitute  the  Court's 
findings  of  fact  and  conclusions  of  law 
pursuant  to  Rule  52(a),  Fed.R.Civ.P. 


UNITED  STATES  of  America 

V. 

Leroy  LINDSEY. 
Crlm.  No.  1881-70. 

United  States  District  Court, 

District  of  Columbia. 

Jan.  25,  1971. 

Prosecution  for  violation  of  narcot- 
ics laws.  The  District  Court,  Gasch,  J., 
held  that  evidence  established  that  de- 
fendant, who  was  found  in  possession  of 
heroin,  was  not  an  addict  who  was  inca- 
pable of  forming  requisite  mens  rea  to 
be  responsible  criminally  for  simple  non- 
trafficking  possession  of  narcotic  drug 
for  his  own  use. 

Order   in   accordance   with  opinion. 


1.  Criminal  Law  C=46 

Narcotics  user  who  lacks  ability  to 
abstain  from  taking  or  using  narcotics 
and  is  unable  to  resist  the  compulsive 
urge  to  take  narcotics  is  an  "addict" 
who  lacks  the  requisite  mens  rea  to  be 
responsible  criminally  for  simple  non- 
trafficking  possession  of  narcotic  drug 
for  his  own  use.  Narcotic  Drugs  Import 
and  Export  Act,  §  2(c,  f),  21  U.S.C.A.  § 
174;  26  U.S.C.A.  (I.R.C.1954)  §  4704 
(a). 

See  publication  Word.'i  and   Phrases 

for    otlicr    judicial    constructions    and 

definitions. 

2.  Poisons  'S='9 

Evidence  established  that  defendant, 
who  was  found  in  possession  of  heroin, 
was  not  an  addict  who  was  incapable  of 
forming  requisite  mens  rea  to  be  respon- 
sible criminally  for  simple  nontraffick- 
ing  possession  of  narcotic  drug  for  his 
own  use.  Narcotic  Drugs  Import  and 
Export  Act,  §  2(c,  f),  21  U.S.C.A.  §  174: 
26  U.S.C.A.  (I.R.C.1954)  §  4704(a). 

3.  Poisons  <!^2 

Habitual  user  of  narcotics  could  be 
committed  for  treatment  under  Narcotic 
Addict  Reh.'inlitation  Act  regardless  of 
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8.     On  March  3,  1971  at  ITT 'a  requeat  Geneen  and  Wllllan  Merrlaa, 
ITT  Vlea  Prealdent  and  Director  of  Waahlngton  Relatione ,  met  with 
Ehrllchnan  to  dlactiaa  antltmat  nattera. 
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8.1  John  Ehrllchman  log,  March  3,  1971  (received  fron 

SSC) 256 

8.2  Letter  fron  William  Merrlan  to  John  Ehrllchman, 

March  4,  1971  (received  from  White  Houae) 257 


8.3   William  Merrlam  teatlmony,  3  KCH  951. 
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8.1     JOHN  EHRLICHMAfl  LOG,   MARCH  Z.    1971 


1 


MONDAY,    xVLXRCH  1,    1971 
V 

To  D«h  ;\i.)in-is,    Iowa  with  tlie  President 


TU--;SDAY,    MARCH  2,    1971 

o:UM  KRH  office 

S.-.'iO  '  President 

12:30  John  Knox 

1:45  Car  at  west  basement 

2:00  Me  sting  at  HUD  --.vifch  Mayors   -  l.Otii  floor  Conferance  Rooixi 

4:00  President,    Shultz 

4:15  President,    Shultz,^  Peter  Peterson,   HAK 

WEDNESDAY,    MARCH  3,    1971 

8:00  KRH  office  . 

^^30  President 

p0:00  Harold  Geneen,    V/'illiam  Merriam 

il:00         *         Marty  Schram  (Newsday) 

12:00  Col.   Richard  Chidelaw  .;.   .      .., 

12;3Q  Lunch  in  Mess   -  Whitaker,    V/illiam  Ruckelshaus  -''  ■' 

2:00  Theatre  -  President's  Commission  on  Personnel  Interchange 

3:15  .  Richard  Wood 

4100'  Lord  Cromer 

8:00  Radio  and  TV  Correspondents'  Dinner  -  Shoreham 

THURSDAY.    MARCH  4,    1971 

8:00  HRH  office 

9:30  Gen.   Kaghes,    Cashen,    Cole 

10:30  Property  Review  Board  -  Roosevelt  Room 

1:00  248  EOB  -  Revenue  Sharing  -  Shultz,    Weber,    Nathan,   Harper,    Cole 

2:00  Victor  Lasky 

3:15  Morgan,    Cole 

.•4:00  Jerry  Schecter  (Time) 

6:00  Frank  Co.-mier  (AP) 

6:15  Dinner  with  Mrs.    £,    Tom,    Jan  -  Mess 

7:30  Johr  and  Abigail  -  Ford's  theatre 


r-<  I 
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8.  2     WILLIAM  MERRIAM  LETTER,   MARCH  4,    1971 

MAR     5  137] 


s^INTERNATIONAL  TELGPHONE    AND  TELEGRAPH   CORPORATION 
I707     U     Strcct.    N.W. 
L  Washincton,  D.C.  20036 


VICE  ►•tirfrff ?■"*■''  ■  "»• 


March  4.    1971 


The  Honorable 
John  D.    Ehrlichman 
Assistant  to  the  President 
The  "White  House 
Washington,   D.   C.       20500 

Dear  John: 


003S1 


On  behalf  of  Hal  Geneen  and  myself,    I  want  to  tell  you 
that  we  appreciafe"  very  much  your  seeing  us  Wednesday 
morning  on  such  short  notice.     We  both  came  away  from 
the  meeting  with  the  thought  that  you  understand  our  position 
perfectly  and  are  sympathetic. 

Vie  were  delighted  to  learn  about  the  study  being'under- 
taken  by  Mr.    Peterson  and  his  staff  and  look  forward  to 
reviewing  it  when  it  is  connpleted.     Later  in  the  month  we 
will  get  in  touch  with  Bud  Krough  unless  you  have  some 
objection. 

Incidentally,    after  leaving  your  office  Hal  was  upset  with 
himself  for  having  called  you  "Chuck"  on  several  occasions 
during  the  meeting  with  you.     We  had  previously  discussed 
our  contacts  with  Chuck  Colson  and  apparently  that  stuck  in 
his  mind.     I  hope  I  rightly  assured  him  that  you  would 
understand. 

Kindest  regards. 


-^'^o-. 


/cmb 

RfPFlVFO 

MAR  5     1971 
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8.3     WILLIAM  MERRTAM  TESTIMONY^  APRIL  10,    1972,    3  KCH  951 

951 

Mr.  Merriam.  Well,  I  do  not  know.  He  had  oae  or  two  that  I 
kaow  of.  We  had  other  people  in  the  office  who  knew  Mr.  Col.soo  as 
wejl  as  Mr.  Cashen. 
I     Senator  Kennedy.  Do  you  know  whether  Mr.  Geneea  saw  Mr. 
IColson  on  other  occa-sion?  rather  than  the  one  or  two? 

Mr.  Merruv.m.  I  really  went  with  him  only  on  one  and  that  was 
not  on  antitrust.  It  was  on  another  subject. 

Senator  Kennedy.  How  about  Mr.  Ehrlichman? 

Mr.  Merriam.  I  went  once  with  him.  That  was  in  general,  I  went 
twice  with  Mr.  Ehrlichman,  excuse  me,  once  on  Chile  and  once  on 
antitrust. 

Senator  Kennedy.  Once  on  antitrust? 

Mr.  Merriam.  Bigness  per  se,  the  same  theme. 

Senator  Kennedy.  When  was  that,  do  you  know? 

Mr.  Merriam.  I  would  have  to  look  it  up.  Senator,  I  haVe  no  idea. 
I  think  it  was  in  the  spring  of  1971,  we  can  look  it  up  and  supply  it. 

Senator  Kennedy.  I  think  the  ITT  release  indicates  that  was 
early  1971. 

Mr.  Merriam.  That  is  what  I  thought,  yes. 

Senator  Kennedy.  Do  you  remember  what  took  place  at  that 
conversation? 

Mr.  Merbiam.  Mr.  Geneen  was  very  unhappy  with  the  antitrust 
policy  of  the  U.S.  Government  and  Mr.  McLaren's  antiturst  policy 
and  he  was  making  a  pitch  for  somebody  to  do  something. 

Senator  Kennedy."  What  ha§  Mr.  Ehrlichman  go  to  do  with  it? 

Mr.  Merriam.  Well,  he  was  in  the  White  House  and  nobody  knew 
what  he  could  do. 

Senator  Kennedy.  What  did  you  think  he  could  do? 

Mr.  Merriam.  I  had  no  idea. 

Senator  Kennedy.  Who  do  you  think,  who  advised  him  to  see 
Mr.  Ehrlichman,  did  you? 

Mr.  Merriam.  I  did. 

L Senator  Kennedy.  Why  did  you  think 
Mr.  Merriam.  I  think  he  was  the  top  domestic  man  in  the  White 
puse. 

'Senator  Kennedy.  And  what  about  Colson,  Charles  Colson? 

Mr.  Merriam.  Well,  he  was  just  someone  we  knew  in  the  White 
House.  I  met  him  at  one  time.  I  went  to  see  Mr.  Dent  on  some  minor 
matter  without  Mr.  Geneen  and  Mr.  Dent's  office  took  me  over  and 
introduced  me  to  Mr.  Colson  and  I  met  him  and  I  do  not  know  even 
what  \Ir.  Colson  does  today. 

Senator  Kennedy.  Now,  did  you  talk  on  antitrust  policy  with 
Mr.  Colson  as  well? 

Mr.  Merriam.  I  did  not;  no. 

Senator  Kennedy.  Did  NIr.  Geneen? 

Mr.  Merriam.  He  m^ht  have,  I  cannot  remember. 

Senator  Kennedy.  Did  you  set  up  the  appointment  with  IVIr. 
ConnaJly,  Secretarv  Connally? 

Mr.  Merriam.  £ither  I  or  someone  in  our  office  did.  They  are  not 
difficult  to  set,  you  know. 

Senator  Kennedy.  They  are  not  what? 

Mr.  Merriam.  They  are  not  difficult  to  set.  You  call  the  secretary 
as  a  rule  and  get  an  appointment. 

Senator  Kennedy.  Who  can? 
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9.     On  March  20,  1971,  on  the  motion  of  Solicitor  General  Erwln 
Grlswold,  the  tine  for  the  govemment  to  perfect  Its  appeal  In  ITT- 
Grinnell  by  filing  its  Jurisdictional  stateaient  was  extended  fron 
March  31,  1971  to  April  20,  1971. 
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9.1   Dnlted  States  v.  International  Telephone  and 

Telegraph  Corporation.  Application  for  Extension 

of  Time  and  Order  of  the  Supreme  Court,  March  20, 

1971,  and  letter  from  the  Deputy  Clerk  of  the 

Supreme  Court  to  Solicitor  General  Erwln  Grlswold 

(received  from  Department  of  Justice) 260 
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9.1     UNITED  STATES  v.    ITT.   APPLICATION  FOR  EXTENSION  OF  TIME, 
MARCH  20,    1971 


Indistinct  dociment  retyped  by 
House  Judiciary  Committee  staff 


IN  THE  SUPREME  COUKT  OF  THE  UNITED  STATES 
OCTOBER  TERM,  1970 


UNITED  STATES  OF  AMERICA,  APPELLANT, 

V. 

INTERNATIONAL  TELEPHONE  AND  TELEGRAPH  CORPORATION 


APPLICATION  FOR  AN  EXTENSION  OF  TIME  FOR 
DOCKETING  CASE  ON  APPEAL 


The  Solicitor  General,  on  behalf  of  the  United  States,  applies  for 
an  extension  of  20  days,  to  and  including  April  20,  1971,  within  which 
to  docket  the  government's  direct  appeal  from  the  judgment  of  the  District 
Court  for  the  District  of  Connecticut. 

The  judgment  of  the  district  court  was  entered  on  December  31,  1970; 
the  government  filed  a  notice  of  appeal  on  March  1,  1971;  and  the  time 
for  docketing  the  appeal,  unless  extended,  expires  on  March  31,  1971. 
The  jurisdiction  of  this  Court  would  be  Invoked  under  the  Expediting  Act, 
15  U.S.C.  29. 

This  is  a  civil  antitrust  suit  by  the  United  States  which  challenged, 
as  a  violation  of  Section  7  of  the  Clayton  Act,  the  acquisition  of  the 
Grinnell  Corporation  by  the  International  Telephone  and  Telegraph  Corpo- 
ration ("ITT").   ITT  is  the  ninth  largest  Industrial  corporation  in  the 
United  States  and  is  engaged  In  a  wide  range  of  diversified  businesses. 
Between  1961  and  1970  it  acquired  approximately  100  domestic  corporations. 
Grinnell,  the  268th  largest  domestic  industrial  corporation,  manufactures 


Indistinct  document  retyped  by 
House  Judiciary  Conmlttee  staff 
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9.1      UNITED  STATES  V.    ITT,   APPLICATION  FOR  EXTENSION  OF  TIME, 
MARCH  20,    1971 


Indistinct  document  retyped  by 
House  Judiciary  Conmlttee  staff 


automatic  fire  sprinkler  devices  and  Installs  automatic  fire  sprinkler 
systems.   The  government  contended  that  Grlnnell  Is  a  dominant  firm  In 
sprinkler  device  manufacture  and  sprinkler  system  installation,  that 
these  lines  of  commerce  are  concentrated,  and  that  the  acquisition  would 

-  2  - 

further  entrench  Grlnnell' s  position  because  of  various  advantages  it 
would  gain  as  a  result  of  ITT's  vast  resources  and  interests. 

After  a  lengthy  trial,  the  district  court  ruled  that  Grlnnell  was 
not  a  dominant  firm  and  that  its  competitive  position  would  not  be  en- 
trenched or  unduly  advantaged  as  a  result  of  the  acquisition.   A  copy  of 
Its  opinion  is  attached. 

The  Solicitor  General  has  not  finally  decided  whether  to  proceed 
with  the  appeal.   The  additional  time  is  needed  for  him  to  study  the 
case  further  and,  if  he  decides  to  proceed,  to  prepare  ami   print  the 
Jurisdictional  statement. 

Respectfully  submitted. 

I  si     Erwln  N.  Griswold 

ERWIN  N.  GRISWOLD, 
Solicitor  General. 

MARCH  1971. 


Indistinct  document  retyped  by 
House  Judiciary  Conmlttee  staff 


jl-qfti  () -  74  -  18 
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p.  1     miTED  STATES  v.    ITT.  APPLICATION  FOB  EXTENSION  OF  TIME, 


lUHCB  20^  1971 


OCTOBSn  T3TP1,  1970 


V. 


■    ..  ..  :.:  -  c...  -    .■:  .v"  i. 


T.-nti  TcUciuOP  v.i;-,o;'^l,  en  t'jhraf  ot  f.'C  '.ViitoJ.  'Itatin,  tv?il«-  •"*- 
ft-i  <:.-!  :■.:■•  I'-;  c.-r.:  .■,-■;•.,  \.-i  t  .-A  Ir.clu-:!--  .'-rll  20,  1971.,  •.■IfJ.n  v;  <.e! 
to  do-:];et  t*-e  ,wver=jarit's  circct  ej^^ial  fran  tl:o  j^ljamt  ci*  t*ia  lir.trlet 
C;urt  f^r  t'c  li::';rlct  cf  C;".".?'.'*.  i.c-.''" . 

T:-.o  iuv:v-':!r.t  &»  ti,s  dlrtrict  ccirt  v£s  enter?*,  on  ^iro  .-i^r  31,  -^''^s 
tVo  rrr/crrvcnt  filed  a  notici  e?  eroeal  on  !'xrc:i  1,  1971;  ^ivX  tYjt  tl»j 
for  OocUotir^  t.ai  appeal,  urlosa  «xcca.-^ea,  tx^ivci  on  IJuc^i  ?/!»  19^. 
35ja  J'jrl9.Uctlai  of  tlds  Court  vmtld  'be.  inv3>.c-i  widar  ttt  :>-:reditlr.':  ."ct, 
15  U.fl.C.  y). 

Taut  it  ft  eivll  entltrust  stdt  by  th«  Uhited  Stato*  viiich  cIuJLleTicad* 
M  a  violation  of  fraction  7  of  the  Clayton  /et»  th«  aciulcitlon  of  t';« 
Grlsnoll  Csr^omtlon  by  the  Xntercitional  l^elephooe  sad  TclecTsrl^  Coiro- 
rfttioa  ("m").    ITT  la  the  idatb  lai^st  lavtustrial  eorpor&tion  ia  t1:o 
Unit«d  Stato«  aad  ia  tr^rxn^  in  b  vide  rancft  of  (!iverslfl«d  buaiaesses. 
fietveen  l^Kil  end  1970  it  cc.uLred  approtity.telj'  100  doaotitic  eor^oraticna. 
Crlnnell,  tl:o  i^-^j%\\  lr.r,;:e«t  doa»«tlc  inCuotrlxl  oorporatlcn,  aarmractcros 
autcuntlc  fire  fycixC'^tir  fjr/icee  ocd  installs  eutooatie  fire  apriny.lfs 
«yrt«a«.     Tm  :;ovemnent  coijtern'.ed  t!iat  CrinnsH  is  a  do^nwit  flra  in 
apilr>J,er  dovica  riiuiufacture  and  sprlnUsr  systen  instalI:.tio.'\,  tS^.At 
tl-.«te  lines  3f  CRcvreo  U'o  conee.itnit^c!,  rxid  that  Via  ocT'^Bition  v-oull 
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B.  1     imZTBD  STATES  V.   ITT.  APmCATIOW  fOF  EXTOISIOII  OP  Ttm, 
MAJKH  20,   1972 > 

•  ff  • 

furthor  entrench  Grlnr^i's  wsitlon  tecttus*  uf  vftrloua  tJtnatMsm  it 
would  sola  68  •  raoolt  of  m*a  Tsoi  r«rvr4rc«R  and  laMraatt* 

After  a  Xan^iqr  trlnlf  tha  dlctrlat  court  rulatf  that  OrlaaaU  wia 
sot  a  taslnaat  tin  and  that  ita  acBnatitlva  poidtlaa  «ea&4  nat  ba  as* 
trench^  or  tmduly  Milvrataead.  aa  a  7«nlt  of  t>»  ae^daitiM*    A  copy  of 
ita  o^didan  la  att8e>ad. 

T.y9  Solicitor  terqr^  fcda  not  fln&Ujr  vMelded  ii!'«t!;t9  la  precaad 
vlth  the  arneal.     Tto  cCJltlodal  tira  ta  nacdad  far  hia  ta  etuOy  ttm 
case  fairt'er  rr.:t.  If  \t  iwiiMt  to  r-roficei,  to  v«?***  aad  prSet  tlM 
Juris  Uctio-'U'rtitcw.jt.  , 

na:nc-ct.'ally  =u'-:lit?l. 


SASC.1  1971. 
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9.1     UNITED  STATES  V.    ITT  ORDER  OF  SUPREME  COURT,   MARCH  20^    1971 

Supreme  Court  of  tijc  ^nitcb  g)tntc5 


^0.  — — — — ,  Octoicr  Tern,  i5  70        // 


UN1T2D  STATES, 

Appellant, 


CDHPOIiATION 


ORDER 


VrO!I  O0NSIC2CATI0N  o£  Che  application  o£  ccimsel  ro. 
thd  cp^isllcnt, 

XT  IS  CSDEHZD  that  the  time  £or  dockoting  en  ep^rsal 
in  the  sbovc-entitled  case  be,  and  the  aame  Is  harcby,  ex'ccr.dj 
to  end  Including    April  20th      1971. 

S/  JOHN  M.  HARLAN 


Associccc  Jus c ice  ot   tr.2 
Court  of  Che  Unlcc4  : 


Dated  this   20th 

Csy  of    March      1971. 
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9.1     DEPUTY  CLERK  OF  SUPREME  COURT  LETTER.   MARCH  24,    1971 

SUPRi-.'lE  COURT  OF"  THE  UNITED  ^TATES 

OrnCE  OF  THE   CLERK 

WASHINGTON,  D.  C.  20543 


E.ROBERT  SEAVER 

cccAKorTH.  couwT  MaTch  24,    1971 


The  Honorable  Erwin  N.  Griswold 
Solicitor  General  of  the  United  States 
Department  of  Justice 
Washington,  D.  C.   20530 

RE:  UNITED  STATES  v.  INTERNATIONAL 

TELEPflGIsE  AND  TELEGRAPH  CORPORATION 
OctQUcj:  Terra.,  1970 

My  dear  Mr.  Griswold: 

Your  application  for  an  extension  of  time  to 
docket  an  appeal  in  the  above-entitled  cause  was  pre- 

an  order  extending  your  time  to  and  including  April  20, 
1971. 

A  copy  of  the  Justice's  order  is  enclosed. 

Very  truly  yours, 

E.  ROBERT  SEAVER,  Clerk 


Michael  Rodak,  Jr.        | 


Deputy  Clerk 


jmh 
Enclosure 

cc:  Henry  P.  Sailer,  Esq. 
Gilbert  C.  Earl,  Esq. 


L6 


■nuV'i 
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10.     On  March  30,  1971  Iterrlaa  and  Thonaa  Caaey,  ITT  Director  of 

Corporate  Planning,  iMt  with  Peter  Peteraon,  Aaalatant  to  the  Prealdent 

for  International  Econonlc  Affaire,  to  dlacuaa  a  wide  range  of  aubjecta 

Including  antltruat  mattera. 

p— - 

10.1  Peter  Peteraon  affidavit,  April  29,  1974. 268 

10.2  Letter  from  Vllllaa  Merrlaa  to  Peter  Peteraon, 

April  7,  1971  (received  from  Peter  Peteraon) 271 
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10. 1     PETER  PETERSON  AFFIDAVIT^   APRIL  29,   1974 
AFFIDAVIT 


I  M 


I 


UNITED  STATES  OF  AMERICA   ) 

)   ss: 
DISTRICT  OF  COLUMBIA       ) 


PETER  G.  PETERSON,  being  duly  sworn,  deposes  and  says: 

1.  I  am  the  Chairman  of  the  Board  of  Lehman  Brothers, 
One  William  Street,  New  York,  New  York.   I  make  this  affidavit 
knowing  that  it  may  be  relied  upon  by  the  Judiciary  Committee 
of  the  House  of  Representatives  in  connection  with  proceedings 
before  it. 

2.  Beginning  on  February  15,  1971  and  at  all  times 
hereinafter  mentioned,  I  was  Assistant  to  the  President  for 
International  Economic  Affairs. 

3.  At  the  instance  of  John  D.  Ehrlichman,  I  met  on 
March  30,  1971  with  Willieim  R.  Merriam  and  Thomas  H,  Casey, 
both  officials  of  the  International  Telephone  and  Telegraph 
Company  (ITT)  .   We  discussed  a  wide  range  of  sxobjects,  includ- 
ing the  Office  of  Foreign  Direct  Investment,  company  earnings 
abroad  and  general  antitrust  matters. 

4.  At  sorr.e  time  after  April  8,  1971,  Mr.  Ehrlichman 


told  me  that  the  Pr^-sident  wanted  me  to  meet  with  Mr.  Harold  S. 
Geneen,  President  of  ITT.   I  believe  Mr.  Ehrlichman  said 
euititrust  matters  were  one  of  the  things  he  wanted  to  talk 
about.   Pursuant  to  those  instructions,  I  met  with  Messrs. 
Geneen  and  William  R.  Merriam  on  April  16,  1971  at  about 
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2:30  p.m.   For  most  of  our  30  or  40  minute  meeting,  we 
discussed  a  wide  variety  of  general  subjects  dealing  with 
the  declining  international  economic  position  of  the  U.S., 
technology,  productivity,  capital  controls  abroad  and 
overall  antitrust  policy  relating  to  "bigness."   At  the 
end  of  the  meeting,  Messrs.  Geneen  and  Merriam  briefly 
discussed  ITT's  specific  antitrust  problems,  including  the 
fact  that  the  deadline  for  the  ITT-Grinnell  appeal  was 
approaching. 

5.  After  the  meeting  I  telephoned  Mr.  Ehrlichman 
to  report  on  the  meeting  and  mentioned  their  reference  to 
the  ITT-Grinnell  appeal.   To  the  best  of  my  recollection, 
he  told  me  that  the  situation  was  well  in  hand,  or  under 
control,  and,  in  any  event,  he  indicated  that  action  was 
under  way  to  postpone  the  appeal. 

6.  Later  that  afternoon,  there  was  delivered  to  me 
a  copy  of  a  letter  and  memorandum  from  Lawrence  E.  Walsh, 
an  attorney  for  ITT,  directed  to  Richard  G-  Kleindienst, 
Deputy  Attorney  General,  explaining  ITT's  position  that  a 
delay  in  the  ITT-Grinnell  appeal  would  be  advisable.   (At 
the  meeting  with  Messrs.  Geneen  and  Merriam,  Merriam  had 
asked  if  I  would  be  willing  to  see  the  material  prepared 
by  Walsh,  and  I  said  that  I  would  be  glad  to  do  so.)   On 
April  21,  1971,  I  sent  this  material  to  Arthur  F.  Burns, 
Chairman  of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  who  was  then  studying  antitrust  matters  on  behalf  of 
the  President. 
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7.  On  April  23,  1971,  I  prepared  a  memorandum  for 
the  President,  describing  among  other  things  my  meeting 
with  Messrs.  Geneen  and  Merriam. 

8.  After  leaving  the  White  House,  I  saw  a  published 

copy  of  a  letter  dated  April  22,  1971  from  Mr.  Merriam  to 

John  B.  Connally,  then  Secretary  of  the  Treasury,  which 

begins : 

"Pete  Peterson  and  I  thought  you  would 
be  interested  in  the  results  of  the  calls 
Harold  S.  Geneen  and  I  made  on  Friday,  April 
16,  when  we  discussed  antitrust  matters  and 
their  impact  on  the  economy  of  the  country." 

The  letter  discussed  the  delay  in  the  ITT-Grinnell  appeal 

and  other  developments  related  to  the  antitrust  suits  against 

ITT.   To  the  best  of  my  recollection,  I  never  initiated  any 

suggestion  to  Mr.  Merriam  or  anyone  else  that  Mr.  Connally 

would  be  directly  involved  in  such  matters . 


^ 


PETER  G.  PETERSON 


/j^6cy^^oi?uJ 


Sworn  to  before  me  this 
-^9      day  of  G-^^u^      ,  1974, 


a^i^'^Li., / 


Notary  Public 
My  commission  expires: 


■^Mts^, 
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April   7,    1971 


The  Honorable 

Peter  G.   Peterson 

Old  Executive  Office  Bldg. ,  Room  134 

Washington,  D.C.       20500 

Dear  Pete: 

According  to  our  recent  discussion  and  your  request  for 
industry  information  on  the  problems  of  international  corporations 
in  the  antitrust  and  other  areas,  we  are  listing  the  major  recommen- 
dations as  seen  by  us. 

A)  We  believe  that  new  statutory  authority  be  granted  to 

an  appropriate  government  agency  to  grant  exemptions  from  antitrust 
laws  and  suits  where  proof  could  be  made  that  a  venture  is  in  the 
national  interest  and  necessary  in  order  to  compete  in  international 
commerce . 

B)  We  recommend  that  the  Department  of  Justice 
administratively  consider  the  extent  to  which  an  American  firm  is 
compelled  by  foreign  laws  or  biisiness  practices,  as  a  condition  of 
doing  business  at  all,  to  resort  to  certain  business  practices  so  long 
as  there  is  no  restraint  on  American  export  or  import  potential. 

C)  In  today's  international  economic  environment  most 
foreign  countries  are  actively  encouraging  horizontal  mergers  to 
increase  efficiencies  and  increase  economies  of  scale  in  order  to 
improve  their  costs  and  competitiveness  in  world  markets.  The  U.S. 
antitrust  philosophy  acts  exactly  opposite  in  that  it  precludes  on  a 
"potential  and/or  theoretical"  basis  any  merger  which  may  result  in 
some  sort  of  "decisive  competitive  advantage"  over  other  competitors. 

You  asked  us  for  areas  of  disadvantages  faced  by  U.S. 
companies  doing  business  in  foreign  lands.  We  feel  that: 
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A)  The  OFDI  Regulat lore  with  their  restrictions  on  capital 
transfers  and  earnings  repatriation  requirements  clearly  impose 
burdens  on  U.S.  companies  not  encountered  by  foreign  companies. 

Not  only  have  the  Regulations  resulted  in  overburdening  the  balance 
sheets  of  American  companies  with  foreign- raised  debt,  but  they 
have  also  confronted  U.S.  companies  with  increased  nationalistic 
feelings  because  of  the  earnings  repatriation  requirements.  These 
feelings  have  been  further  aggravated  by  the  necessity  to  compete 
in  foreign  capital  markets  for  often  scarce  funds. 

B)  The  slowness,  complexity  and  rigidity  with  which  the 
various  U.S.  Export  Control  Acts  have  been  applied  frequently  put 
U.S.  companies  at  a  disadvantage  vis-a-vis  foreign  companies 
particularly  as  regards  exports  to  Eastern  Bloc  countries. 

C)  An  additional  disadvantage  encountered  in  many  foreign 
countries,  not  encountered  by  foreign  companies  in  the  same  countries, 

is  the  exercise  by  the  foreign  country  of  controls  over  U.S.  investments. 
These  controls  which  are  frequently  exercised  in  such  a  way  as  to  favor 
local  companies  or  companies  within  local  trading  blocs,  such  as  the 
EEC,  are  also  utilized  to  prevent  the  entry  of  American  companies  into 
sectors  characterized  as  of  "national  interest".  In  Latin  America 
such  controls  are  now  being  used  to  deny  foreign  firms  access  to  local 
financial  sources.  Coupled  with  OFDI  restrictions,  this  will  place  U.S. 
firms  at  a  substantial  disadvantage. 

D)  A  corollary  of  investment  controls  sometimes  encountered 

is  the  application  of  preferential  treatment  to  local  companies  or  trade 
bloc  suppliers  in  connection  with  public  contracts. 

E)  U.S.  companies  also  are  faced  in  the  export  area  with 
severe  competition  from  foreign  companies  whose  governments  provide 
the  foreign  company  with  extremely  competitive  governmental  financing 

or  government -backed  private  financing.  This  preferential  aid  frequently 
takes  the  form  of  special  export  financing,  tax  rebates  in  connection  with 
exports,  and  more  often  than  is  generally  supposed,  inter- governmental 
low  interest  loans.   Indeed  it  is  not  unusual  to  encounter,  in  bidding  on 
export  projects,  foreign  competitors  whose  governments  are  offering 
forty-year,  low  interest  financing. 
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F)  Finally,  it  is  not  untisual  to  find  that  the  commercial 
sections  of  U.S.  embassies  abroad  do  not  give  the  same  support  to 
U.S.  companies  as  the  enbassies  of  many  foreign  countries.  A  more 
sophisticated  approach  to  commercial  assistance  via  commercial 
intelligence  and  other  affirmative  support  to  U.S.  companies  by  U.S. 
embassies  and  commercial  attaches  abroad  is  an  area  where  there  is 
room  for  considerable  improvement. 

In  addition  to  the  above,  we  would  like  to  make  two  suggestions 
which  we  feel  the  U.S.  could  institute  with  other  countries  or  consider 
doing  itself. 

Agreements  could  be  made  granting  generalized  preferences 
for  manufactured  and  semi-manufactured  goods  from  less  developed 
countries.  The  recent  EEC  moves  in  this  area  should  be  followed  up 
by  our  own  government. 

Also,  further  consideration  could  be  given  to  means  by 
which  U.S.  foreign  aid  programs  and  other  export  financing  resources 
could  be  made  available  to  U.S.  companies  in  a  far  more  flexible  and 
effective  fashion  so  as  to  put  them  on  a  competitive  standing  with  their 
foreign  competitors. 

We  thank  you  for  this  opportunity  to  submit  our  thoughts  on 
this  most  complex  subject.  We  also  wish  you  well  with  your  most 
important  assignment. 

Sincerely, 


William  R.  Merriam 
Vice  President 
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The  ilonorable  ^ 

Pctor  G.    Peterson 

Old  E;:ccutivc  Office  Elclc-  ,   Room  134 

Washington,   D.    C.       20500 

Dear  Pete: 

Accordinjj  to  our  recent  discussion  and  your  requcct  for 
indvistry  information  on  the  problemo  of  international  corporations 
in  the  antitrust  and  other  arcao,   we  are  listing  the  major  recommen- 
dations as  seen  by  us. 

A)  V/c  believe  th^t  new  statutory  authority  be  granlcd  to 

an  r.ppropriate  government  apcncy  to  grant  exeiTintiona  froni  antitrust 
laws  and  suits  v/hcrc  proof  could  be  made  that  a  vcntTire  is  in  the 
nationrvl  interest  and  necessary  in  order  to  compete  in  international 
commerce. 

B)  "We  rcconimend  that  the  Department  of  Juctice 
administratively  co'ir.ider  the  extent  to  v/hich  an  American  firin  is 
con-'pcllcd  by  foreign  laws  or  businesc  practices,    as  a  condition  of 
doing  business  at  all,    to  resort  to  certain  busincsr-  practices  so  long 
as  there  is  no  restraint  on  American  cjcport  or  import  potential. 

C)  In  today's  international  economic  en^■ironJnent  most 
foreign  countries  arc  actively  encouraging  horizontal  mergers  to 
increase  efficiencies  and  increase  cconoinies  of  rcale  in  order  to 
improve  their  coats  and  coinpetitivcneos  in  v/orld  n-»arl;cts.     The  U.S. 
antitrust  philosophy  acts  exactly  opposite  in  tliat  it  precludes  on  a 
"potential  ruid/or  tlicoretical"  basis  any  merger  v/J-.ich  may  result  in 
soine  Y.ort  of  "decisive  competitive  advantage"  over  other  competitors. 

You  afkcd  u=  for  arras  of  dj  r.".dvanlr.".fr  faced  by  U.S. 
companies  doing  busincijs  in  foreign  li<ndo.     \Vc  feci  that: 
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/.)    Tlic  Crr-l  Rf-i'l-tLo-ri  with  Ihr-lr  rcKtrlciio.Tj  on  crpiLal 
tr;'n5;fcro  r.ncl  cr.i'ii:n;':-.  rcp.itrir  t  ic-ii  rL:quirc;;i''-ii'.3  cln::i!y  jji-sposc 
biirdcnsi  on  U.G.    con"'...r';iic-j  not  cncountcro:':  l-/ foroifi;  cc:7npr.nLc3. 
Is'ot  only  ha.vc  the  KcpuUitionc  rc.vultcd  h\  ovci.burc'.cni>:~  the  brJancc 
sheets  of  /imcri.crvti  c<):n;::'.aics  v/i'.ii  lox'ei^/.n-jc.iscd  c'ic'o'.,   Lnit  they 
have  :».l:;c>  conri'ontcd  U.S.    ct^m;.znics  with  iiicv cased  nMionalistic 
feell.^,v..':.  bcc.U'rc  of  l!ic  carnip.,r;r;  rcpcliiatinn  r cquiic).->eiws;.     Ti:ecc 
fctlLi^s  li-ave  bcf.ii  fuI.'Lhcr  Ji^j^rcivr.uod  by  the  ncccor.ily  to  compete 
in  forcij-n  cc^nital  rnarI;cto  for  often  r.cr.i-cc  fundc. 

B)  The  Llov,nc:u;:,   rorr.pl:^xlty  ond  rigidity  with  which  tl'.e 
varioua  U.S.   llsipurt  Cc.itrol  Act;;  hr.vc  been  applied  frer,ocntly  put 
U.S.    coiTipr.ni.c.':  ct  a  dl3.-dvn.nt<'if  e  vis-a-vis  forclfrn  ccmpr.nies 
piirticulariy  r:3  regards  e^:port.T  to  Eactem  Bloc  countries. 

C)  An  additional  dit-^dvantafje  cncoiintcrcd  Ln  i-nnny  foreign 
countries,   not  cncoinucrcd  by  foroi^.n  conioci^ier.  in  the  Lame  ccunLrieo, 
io  the  e>:crci;;;c  by  the  foreirn  country  of  cor.t.voln  over  U.S.    invcttnients. 
Tiicse  control;:  vj\ich  nrc:  frcqucnlly  excrcir.c-.d  in  suc)i  r.  v.-ny  as  to  jCavor 
local  coinpanics  or  companies  within  local  tr^-dinf;  blccr-,    sucli  as  the 
EEC,   arc  aljo  utilized  to  prevent  tb.c  entry  cf  American  companicc  into 
sectors  ch?.rrcteri/;c.d  r  -  cf  "nalioi-.Cil  Litercr-t".     In  Er.tin  Anieric?. 

cuch  controls  are  nov/  Lcdnp,  used  to  deny  fovoi^n  firnic  access  to  local 
financial  sources.     Coupled  with  OEDI  rcctrictiona,    tiiis  will  place  U.S. 
firms  at  a  substantial  disadvantase. 

D)  A  corollr.iy  of  investment  controls  sometimes  encountered 
io  the  application  of  pvcfcrential  treatment  to  loccl  conipanies  or  tiadc 
bloc  suppliers  in  connection  v/itii  public  co.ntracts. 

E)  U.S.   comprnleo  alf:o  are  faced  in  the  export  a.rea  v/lth 
severe  competition  from  forei^^-.n  companies  whose  r.ovcrp-mcnto  provide 
the  foreif.n  company  witii  extreinely  competitive  povciT:n-.cntal  financing 
or  f.ovcriir!ic.it-b.Tcl  cd  private  financLnrj.     TJiis  prcicicntial  rid  frequently 
takes  the  forin  of  Lncci.\l  export  financing],   tax  rebate;;  in  connection  v.ith. 
c::port:;,    and  more  olL<- n  t'.v-n  is  fciic  rally  r-ypczi :''.,    in'.'jr-^.ov.:i-i::v:catal 
)cv/  i:;tc:-c..t  j:;rnr.      ;.:.1-,C'.:  it  J"  no'.  unu;;uri  (o  c:;.(:cv!t :  r,    in  biC-'lr^;  on 
c::pcrL  projectj,    ioi^v";;;-.  ccmpc-tltors  v.liO:-c  iovzir:\"r:v.'.i>  .■•re  clScfLi:^ 
forty-year,    lev/  L.tjv-il  li.-.aecin^. 


(275) 


10.2     WILLIAM  MEREI AM  LETTER,   APRIL  7,    1971 


The  Ilonoiahlc 

Peter  Ci.    Pctcruon  Pofc  Tlircc  April  7,    1971 


F)     Finally,    it  ir;  not  unucual  to  find  thut  Mie  commercial 
sections  of  U..S,    c:n-.barr<icL-  rvbror-.d  do  not  five  t'-.c  same  niipport  to 
U.S.   companies  as  the  crnbr.Ksics  of  many  forcir'.n  covmLrico.     A   more 
Eonhioticatcd  .-pproach  to  coirimercial  iissibt;-,.ncc  via  commercial 
intcllip.ence  and  otl'icr  affirniativt:  cupport  to  U.S.    ccmpaiiics  by  U.S. 
embasnies  and  coininercial  attaclier-  abroad  is  an  area  v/liero  there  lo 
room  for  ccnsiJcrablc  improvement. 

In  addition  to  the  above,   wc  would  like  to  n-.al.e  two  "uugccstions 
which  v/e  feci  tiio.  U.S.   could  institute  v/ith  other  countriec  or  consider 
doing  itself. 

Agrecnnents  could  be  inadc  p,r.".ntinp  gcncr.?li::cd  prcfcrenccG 
for  manufucturcd  and  seini-manufactured  goods  from  less  developed 
countries.     The  recent  EEC  inoves  in  this  area  should  be  followed  up 
by  our  ov/n  goverjuncnt. 

Also,   further  conriideration  could  be  j;:ivcn  to  means  by 
which  U.S.    foreirrn  aid  proprams  and  other  export  fip.ancinjj  resources 
could  be  made  available  to  U.S.    conipanics  in  a  frr  more  flexible   r.nd 
effective  fashio.n  no  as  to  put  them  on  a  competitive  standing  with  theii* 
forcifjn  compctitora. 

V/c  thank  you  for  tliis  opportunity  to  eub/nit  our  thoujjhts  on 
thitJ  most  complex  subject.     We  also  v/ich  you  well  with  your  most 
important  assignment. 

Sincerely, 


YvilliaiTi  R.    X'lerriam 
Vice  President 
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U.     At  the  request  of  Ehrllchman  who  said  he  spoke  for  the  President, 
Peterson  net  with  Geneen  and  Merrlam  on  Friday,  April  16,  1971.  They 
discussed  various  subjects  relating  to  economic  policy.  Including  overall 
antltnist  policy  related  to  bigness.  At  the  end  of  the  neetlng,  Geneen 
and  Merrlam  discussed  ITT's  specific  antitrust  problems.  Including  the 
fact  that  the  deadline  for  the  government  to  perfect  the  ITT-Grlnnell 
appeal  was  the  following  Tuesday,  April  20.  After  the  meeting  Peterson 
telephoned  Ehrllchman  and  reported  on  the  meeting  Including  the  discus- 
sion of  the  ITT-Grlnnell  appeal.  Ehrllchman  Indicated  to  Peterson  that 
action  was  under  way  to  postpone  the  appeal.  The  following  week  Peterson 
reported  to  the  President  on  the  meeting  and  his  subsequent  telephone 
call  to  Ehrllchman. 
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AFFIDAVIT 


UNITED  STATES  OF  AMERICA   ) 

)   ss: 
DISTRICT  OF  COLUMBIA       ) 


PETER  G.  PETERSON,  being  duly  sworn,  deposes  and  says: 

1.  I  am  the  Chairman  of  the  Board  of  Lehman  Brothers, 
One  William  Street,  New  York,  New  York.   I  make  this  affidavit 
knowing  that  it  may  be  relied  upon  by  the  Judiciciry  Committee 
of  the  House  of  Representatives  in  connection  with  proceedings 
before  it. 

2.  Beginning  on  February  15,  1971  and  at  all  times 
hereinafter  mentioned,  I  was  Assistant  to  the  President  for 
International  Economic  Affairs. 

3,.   At  the  instance  of  John  D.  Ehrlichman,  I  met  on 
March  30,  1971  with  William  R.  Merriam  and  Thomas  H.  Casey, 
both  officials  of  the  International  Telephone  and  Telegraph 
Company  (ITT).   We  discussed  a  wide  range  of  subjects,  includ- 
ing the  Office  of  Foreign  Direct  Investment,  company  earnings 
abroad  and  general  antitrust  matters. 

4.   At  son-.G  time  after  April  8,  1971,  Mr.  Ehrlichman 
told  me  that  tho  rr-:-.ci.v.ent  v/anted  me  to  meet  with  Mr.  Harold  S. 
Geneen,  President  of  ITT.   I  believe  Mr.  Ehrlichman  said 
antitrust  matters  were  one  of  the  things  he  wanted  to  talk 
about.   Pursuant  to  those  instructions,  I  met  with  Messrs. 
Geneen  and  William  R.  Merriam  on  April  16,  1971  at  about 
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2:30  p.m.   For  most  of  our  30  or  40  minute  meeting,  v^e 
discussed  a  wide  variety  of  general  subjects  dealing  with 
the  declining  international  economic  position  of  the  U.S., 
technology,  productivity,  capital  controls  abroad  and 
overall  antitrust  policy  relating  to  "bigness."   At  the 
end  of  the  meeting,  Messrs.  Geneen  and  Merriam  briefly 
discussed  ITT's  specific  antitrust  problems,  including  i;he 
fact  that  the  deadline  for  the  ITT-Grinnell  appeal  was 
approaching. 

5.  After  the  meeting  I  telephoned  Mr.  Ehrlichman 
to  report  on  the  meeting  and  mentioned  their  reference  to 
the  ITT-Grinnell  appeal.   To  the  best  of  my  recollection, 
he  told  me  that  the  situation  was  well  in  hand,  or  under 
control,  and,  in  any  event,  he  indicated  that  action  was 

I  under  way  to  postpone  the  appeal. 

6.  Later  that  afternoon,  there  was  delivered  to  me 
a  copy  of  a  letter  and  memorandum  from  Lawrence  E.  Walsh, 
an  attorney  for  ITT,  directed  to  Richard  G.  Kleindienst, 
Deputy  Attorney  General,  explaining  ITT's  position  that  a 
delay  in  the  ITT-Grinnell  appeal  would  be  advisable.   (At 
the  meeting  with  Messrs.  Geneen  and  Merriam,  Merriam  had 
asked  if  I  would  be  willing  to  see  the  material  prepared 
by  Walsh,  and  I  said  that  I  would  be  glad  to  do  so.)   On 
April  21,  1971,  I  sent  this  material  to  Arthur  F.  Burns, 
Chairman  of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  who  was  then  studying  antitrust  matters  on  behalf  of 
the  President. 
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7.  On  April  23,  1971,  I  prepared  a  memorand'jm  for 
the  President,  describing  among  other  things  my  meeting 
with  Messrs.  Geneen  and  Merriam. 

8.  After  leaving  the  White  House,  I  saw  a  published 

copy  of  a  letter  dated  April  22,  1971  from  Mr.  Merriam  to 

John  B.  Connally,  then  Secretary  of  the  Treasury,  which 

begins: 

"Pete  Peterson  and  I  thought  you  would 
be  interested  in  the  results  of  the  calls 
Harold  S.  Geneen  and  I  made  on  Friday,  April 
16,  when  we  discussed  antitrust  matters  and 
their  impact  on  the  economy  of  the  country." 

The  letter  discussed  the  delay  in  the  ITT-Grinnell  appeal 

and  other  developments  related  to  the  antitrust  suits  against 

ITT.   To  the  best  of  my  recollection,  I  never  initiated  any 

suggestion  to  Mr.  Merricim  or  anyone  else  that  Mr.  Connally 

would  be  directly  involved  in  such  matters. 


PETER  G.  PETERSON 


U^cO^^o^uJ 


Sworn  to  before  me  this 

-V   day  of  ^:f2ffii<-^i:__'  1974, 


y 


.;; 


^  CLZx-Lc^ct^  '^  I'S-  nUl^'cc. 


Notary  Public 
My  commission  expires; 


•-^  ///j". 
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Nir.MORAXDUM 


THE    WPIITE    HOUSE 

WASH  I^^  C  TO  s 


it^:formation 


MEMORANDUM  FOR: 
FROM: 


April  23,    1971 


THE  PRESIDENT 


PETER  G.    PETERSON 


1. 


Anti-trust 


Uen 


TEE  ?I^-3i-.--"^  '^ 


You  asked  me  to  meet  with  Hal  Gene  en  o£  ITScT  on  anti-trust.  In  the  course 
of  that  discussion,  he  informed  me  that  Justice  was  about  to  make  an  appeal 
to  the  Supreme  Court  that  had  very  wide -ranging  policy  implications. 

I  immediately  called  John  Ehrlichman  and  I  understand  action  had  been  taken 
to  at  least  postpone  this  action. 

Per  your  suggestion,    I  have  also  shown  the  Council  presentation  to  Arthur 
Burns  and  his  key  people,    and  talked  about  implications  of  U.S.    anti-trust 
considerations  on  the  U.S.    competitive  position  in  the  world.     Arthur  seems 
very  much  involved  in  preparing  such  a  aaner  for  you. 

003931 

2.        Council  Presentation 


You  have  asked  that  I  make  this  presentation  to  key  White  House-staff 
(April  23),    Business  Council  (May  8),    and  on  a  broad  and  bipartisan  basis 
to  the  Congressional  leadership. 

At  the  Republican  leadership  session,    you  asked  about  the  Congressional 
presentation.      I  have  felt  we  should  hold  this  off  until  the  \VTiite  House  staff 
has  reviewed  the  presentation.     I  think  it  is  likely  that  we  wT)uld  not  want  to 
show  a  Congressional  audience  too  much  material  vvfhere  we  did  not  have 
specific  points  of  view  or  programs.      Clark  MacGregor  and  I  will  prepare 
a  specific  recomxnendation  on  how  to  handle  a  Congressional  presentation. 

You  have  also  asked  that  certain  information  on  Russia  be  added  to  the  pre- 
sentation and  I've  taken  the  liberty  of  adding  China  in  view  of  obvious  interest. 

As  you  have  requested,    you  shall  have  your  own  copy  of  the  presentation  as 
soon  as  color  copies  of  the  charts  are  completed  ...    in  about  a  week 


3.       Mo 


vies 


I  have  met  v/ith  Jack  Valenti  and  Taft  Shrieber.     V/e  have  their  extensive  list 
of  non-tariff  b-arriers.      I  expect  a  task  force   report  back  by  the  middle  of 
May  and  will  then  reconnmend  a  course  of  action. 
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12.     Also  OB  April  16,  1971  Lawrence  Walsh,  a  Beii>er  of  a  law  flra 
that  had  long  represented  ITT,  telephoned  Deputy  Attorney  General  Kleln- 
dlenst.  Pursuant  to  that  telephone  conversation  Walsh  caused  to  be 
delivered  to  Klelndlenst  a  letter  and  aenoranduB  urging  that  before  the 
Department  of  Justice  decided  to  pursue  the  ITT-Grlnnell  appeal  to  the 
Supreme  Court  It  should  undertake  a  review  by  all  Interested  federal 
agencies  of  the  economic  consequences  of  a  Supreme  Court  decision  favor- 
able to  the  government.  Copies  of  the  Walsh  letter  and  memorandum  were 
delivered  later  that  day  to  Peterson  and  Ehrllchman. 
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linn  iu  New  '^'oik,  tocretlier  \v\t\t  u  moiiioiainliini  of  Liw.  Br>tli  of  us 
:it  tli;it  time  ifiiiL'mljciX'il  tii;il  that  liad  u  3i::;i!iri(aiit  part  to  do  witii 
tl'.at  ilcii.^ioii.  We  uuro  goiii'^  to  to:il'or  aljoiit  it  duiiiiq;  I  he  nrccs.s  uml 
tlici)  liiiiiLT  it  before  the  attention  of  tlic  conutiittee  tiiat  afternoon 
and  tlicii  tiie  cliarimau  ix-ccssed  tl-.e  heariii^c^s  \intil  tofla\-. 

J'.id|,'e  Mc-Laieri  and  I  are  kind  of  glad  that  tliut  ofcurre<I,  bccaiLsi! 
yesterday  wo  hud  an  0[)portuiut_v  to  coDfcr  with  the  Solicitor  Gcnorul 
and  ouvbelvc-i  and  we  have  had  an  opportunity  to  refresh  our  recoliec- 
tion  on  the  circum-:tance>  that  gave  li.^e  to  that  extension. 
f      At  or  about  April  16,  and  I  think  it  v.as  on  Ajjril  16,  although  it 
I  couUl  have  been  tlie  day  before,  on  Apiil  15 — and  I  have  talked  to 
Ju^lge  W:i!->ii  in  New  York  to  likeuxse  refresh  my  recollection — he 
called  nie  to  ask  whether  or  not  he  could  subniic  to  me  a  letter  and  a 
raemorauduni  of  law  by  which,  on  behalf  of  ITT,  they  would  request 
an  extension  of  time  or  a  dela\"  before  \vc  filed  our  jurisdictional 
statement.  I  told  hini  that  Judge  McLaren  was  handlhig  the  matter. 
He  said,  v.ell.  I  will  send  it  down  to  you  and  address  it  to  you. 
He  sent  it  do^m  by  a  \'oung  man  in  his  ofhcc  and  it  got  to  my  ofBce 
around  3  or  4  o'clock  in  the  afternoon  on  Friday,  April  16,  by  hand 
delivery. 

When  the  young  man  came  into  my  office,  I  placed  a  call  in  for 
Mr.  McLaren.  He  was  not  there,  und  Mr.  Coniegys  came  up  to  my 
I  o.^ico. 

I       1  handed  the  letter  dated  April  16  and  the  mcmorauduui  of  law  to 
Imo  from  Judge  Walsh  and  Mr.  Coraegys  took  it  with  him. 

1  believe  that  Monday  was  April  19.  Mr.  McLaren  had — what  he 
dill  with  it,  I  don't  know,  and  he  is  prepared  to  talk  about  that.  But  in 
any  event,  he  called  me  and  said  be  wanted  to  talk  to  me  about  the 
Davis,  Polk  or  the  Walsh  recjues't.  He  came  udo  my  ofncc  as  we  now 
j)iece  the  thing  back  together  again  and  stated  that  he  did  not  agree 
with  the  position  taken  by  Judge  Walsh  in  the  memorandum  of  law 
and  the  letter. 

I  told  him  that  I  didn't  have  an  opinion  on  it  one  way  or  another, 
but  we  discussed  the  fact  that  inasnmch  as  the  Supreme  Court  could 
not  Tiear  this  case  duiing  that  term  of  the  court,  until  there  was  an 
opportunity  to  consider  the  matter  raised  by  Jud.ge  Walsh  in  Ids 
nioiiiorandum  of  law  and  the  matters  contained  in  his  letters,  there 
wouhl  be  no  harm  in  asking  for  an  extension  of  time. 

When  we  concluded  that  conversation,  we  then  called  the  Solicitor, 
who  came  down  to  my  office,  and  we  both  a.-ked  him  to  go  to  the 
Com  t  and  seek  the  extension  of  time.  He  was  handeil  or  had  made 
available  to  him  the  memorandum  of  law  and  the  letter  from  Judge 
Walsh. 

I  believe  that  the  Solicitor  General  has  prepared  a  statement  that 
lie  submitted  to  the  conunittee,  and  that  statement  followed  also  a 
conference  with  Judge  McLaren  and  myself  by  which  the  three  of  us 
refre>hed  om'  recollection. 

So,  I  wanteil  to  start  the  hearuig  out  this  morning  with  that  in  the 
record,  because  our  recollections  Mere  not  preci.-e  when  wc  concluded 
our  te>:imony  on  Friday. 

[n  that  coiuicction,  if  the  chairnian  plea-o,  Judge  McLaren  likewise 
ha-  ;'.  stateiiiea;  to  make  touching  upon  tliis. 
The  Cit  vncM  AN.  }Ie  may  pr()c(>ed. 
Judge  M<L.\i;kn.  Thank  you,  .Mr.  C'iiairman. 
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Senator  IvENXEiiY.  Ha\e  vou  personally  been  involved  in  an}-  of 
those? 

Mr.  Walsh.  No;  I  don't  do  antitrust  ailvisory  work.  I  oidy  do 
litijration  or  when  they  come  to  us  as  a  lawsuit. 

Senator  Kennedy.  Do  you  do  any  antitrust  work? 

Mr.  W.VLSH.  I  do  antitrust  litigation  as  distinguished  from  antitrust 
advisory  work. 

Senator  Ke.vnedy.  I  see. 

Can  you  help  us  undei-stand  wh\',  if  there  was  a  jurisdictional  qties- 
tion  that  you  \\ere  interested  in,  you  wouldn't  have  approached  the 
Solicitor  General  directly  or,  if  it  was  strictly  an  antitrust  question, 
\vhy  vou  wouldn't  have  approached  Mr.  McLaren  raiher  than 
Mr.  Sleindienst? 

Mr.  Wal.sh.  Well,  if  the  GrlnneU  case  had  not  reached  the  level  in 
the  Department  which  it  had,  I  might  well  have  started  with  Mr. 
McLaren;  but  it  seemed  to  me  that  with  the  Grinnell  case  already  in 
the  Solicitor  General's  OflBce  and  approved  for  appeal,  that  the 
appropriate  person  to  communicate  with  was  the  Acting  Attorney 
General.  It  was  my  hope  that  I  could  persuade  him  that  ultimately 
the  matter  should  be  considered  by  Mr.  Mitchell,  notwithstanding  his 
preference  to  disqualify  himself  in  ITT  cases  because  of  his  firm's 
relationship  with  an  ITT  affiliate. 

Senator  Kennedy.  Could  you  review  for  us  as  best  you  can,  Mr. 
Walsh,  the  conversations  that  you  had  with  Mr.  Kleindienst? 

Mr.  Walsh.  Yes. 

Senator  Kennedy.  Their  dates,  their  frequency,  around  the  middle 
oi  April?      V 

Mr.  Walsh.  Sure.  On  that  matter? 

Senator  Kennedy.  Pardon? 

Mr.  Walsh.  On  this  ITT  matter? 

Senator  Kennedy.  I  would  be  interested  first  on  the  ITT  matter 
and  then  if  you  could  tell  us  whether  there  were  other  matters. 

Mr.  Walsh.  No.  I  think  I  can  simplify  that.  I  don't  recall  talking 
with  Mr.  Kleindienst  about  any  other  rtiatter  e.xcept  judiciary  matters, 
incidental  bar  association  things  which  were  of  no  significance  to  the 
Department.  But  on  the  ITT  matters  I  checked  my  telephone  records. 
I  had  four  conversations,  all  of  them  e.vtremely  brief,  beginning  on 
April  16.  I  believe  that  the  first  conversation  did  not  relate  to  ITT.  I 
believe  that  related  to  a  judiciar\'  matter. 

At  about  noon  on  the  16th  of  April,  I  called  him  and  told  him  that  I 
would  like  to  send  this  memorandum  down  to  him  and  ultimately 
would  like  to  make  a  presentation  to  him,  or  hopefully  to  the  Attorney 
General,  on  the  question  of  w^hether  the  Department  should  seek  an  , 
interpretation  of  the  antitrust  laws  which  would  efTectivelj'^  bar  all 
large  diversification  mergers,  I  told  him  that  we  had  a  memorandum 
prepared  for  him  and  that  I  would  like  to  send  it  down.  I  told  him  that 
I  would  send  it  down  by  Mr.  Guy  Struve,  an  a.ssociate  of  mine,  and 
told  liim  a  little  bit  about  Mr.  Struve's  backgrouad. 

M}'  recollection  is  that  he  said  that  this — that  he  thought  Mr. 
McLaren  was  in  charge  of  that  matter  and  I  pointed  out  to  him  over 
the  phone  that  the  Grinnell  case  had  gotten  into  the  Solicitor  General's 
office  and  that  I  had  understood  that  he  had  been  consulted. 
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I  don't  have — I  really  have  no  perfect  recollection  of  this  now  bat 
my  impression  is  that  the  contents  of  my  letter  are  probably  prettj' 
much  what  I  told  him  over  the  phone. 

He  said  that  — ^you  know — he  indicated  that  probably  it  shouUl  be 
for  Mr.  McLaren  and  that  he  also  indicated  that  he  was  quite  sure  that 
Mr.  Mitchell  would  not  want  to  be  concerned  with  this  matter,  but  to 
send  it  down  and  in  a  sense  he  would  figure  out  what  to  do  with  it 
when  he  got  it. 

So  Mr.  Struve  did  take  it  down  to  him,  delivered  it  by  3  o'clock  on 
April  16.  He  went  in  to  Mr.  Kleindienst's  office  with  it  and  Mr.  Klein- 
dienst  sent  for  Mr.  Comegys,  who  was  the  first  assistant  in  the  Anti- 
trust Division,  and  turned  it  over  to  him.  I  believe  Mr.  McLaren 
was  probably  out  of  town  but  I  am  not  sure. 

Mr.  Struve — I  told  Mr.  Blleindienst  that  Mr.  Struve  was  authorized 
to  answer  any  questions  that  either  he  had  or  anybody  in  the  Antitrust 
Division  might  have  with  respect  to  the  memoranclum,  but  neither 
of  them  chose  to  ask  him  any;  and  I  think  Mr.  Comegys  indicated  he 
"n't  think  it  was  necessary  and  Mr.  Struve  came  bacK. 

The  next  I  heard  was  Mr.  Kleindienst  called  me  early  in  the  morning 
•on  April  19. 1  was  not  in  the  office.  On  April  19  and  20 

Senator  Kenxedy.  Could  I  just  interrupt  you? 

Mr.  Walsh.  Yes. 

Senator  Kenxedy.  Before  you  leave  the  loth 

Mr.  Walsh.  Yes,  sir. 

Senator  Kennedy.  How  many  conversations  did  you  have  with 
Mr.  Kleindienst  on  the  16th? 

Mr.  Walsh.  I  had  two,  but  I  believe  only  one  related  to  ITT.  I  have 
a  feeling  the  first  one  related  to  probably  a  judiciary  matter. 

The  first  conversation  was  4  minutes  long;  the  second  one  was 
2  minutes  or  less,  and  I  believe  that  it  would  nave  be, u  at  the  end  of 
that  4  minute  conversation  I  told  him  that  I  might  call  him  on  this 
but  I  have  no  recollection  of  that.  I  believe  it  was  a  2  minute  conversa- 
that  concerns  ITT. 

n  the  following  Monday,  the  19th  and  the  20th,  I  stayed  away 
from  the  office  to  get  ready  for  an  argument  on  an  altogether  different 
case  which  I  had  to  make  on  April  21,  so  I  stayed  home  and  I  called 
in  around  10:30  in  the  morning  and  found  that  Mr.  Kleindienst  had 
called  me  earlier  that  morning  and  I  called  him  back  at  that  time  and 
apparently  got  him  in  the  middle  of  a  meeting,  and  the  essence  of  what 
he  said  was  that  they  had — he  had  considered  the  memorandum  and 
had  had  a  meeting  with  respect  to  it  but  he  did  not  tell  me  who;  he 
told  me  he  thought  the  answer  was  going  to  be  no,  but  he  couldn't 
talk  to  me  but  he  would  call  me  later.  I  told  my  secretary  when  he 
called  to  let  me  know  the  next  time. 

So  he  called  in  a^^ain  about  4:30  that  afternoon  and  at  that  time 
said  that  he  had  talked  with  the  Solicitor  General  and  the  Solicitor 
General  had  arranged  with  Co\nngton  and  Burling  for  a  30  daj- 
extension  of  the  filing  of  the  jurisdictional  statement  in  the  Grinnell 
■case.  Again,  he  didn't  have  time  to  discuss  the  matter  at  length  then, 
that  he  would  again  talk  with  me  about  it  when  he  had  a  chance. 

I  told  Mr.  Aibel  on  each  occasion  w  hat  Mr.  Kleindienst  had  told  me. 
I  knew  bv  that  time — Mr.  Aibel  and  [  both  knew  at  that  time  that 
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.Ju(lp;o  McL.MtEN.  Ycs,  t^ir.  He  came  in  ;iiul  lie  mot  witli  me  aiul  the 
staff.  I  j|)e(ifi(iilly  reineniber  oin'  occasion  u  licrp  lie  litid  a  lonj;  nieetinfr 
in  nu'  confenMicc  room  aii<l  went  ovor  all  the  pros  and  cons  and  so  on. 

Senator  Mathi as.  Well,  now.  since  }0u  were  personally  acquainted 
with  him,  why  did  >  on  have  any  qncstion  about  simpl\-  picking  up  the 
phone  and  callinji  liiin  wherever  lie  was  and  hiring  him  to  do  the  job 
on  the  ITT  case? 

Judge  McLaren.  Well,  I  think  that  I  simph-  thought  at  the  time 
that  Peter  Flanigan  had  gotten  him  for  me  before  and  I  asked  Peter 
to  get  him  for  me  again.  He  knew,  I  would  hope,  w  liere  he  was.  There 
wasn't  any  particular  reason  I  didn't  do  it  directly. 

Senator  Mathias.  That  is  all. 

The  Chairman  fi)residing).  I  want  to  phice  in  the  record  the  letter 
to  Mr.  Kleindien:5t  from  Judge  LawTence  E.  Walsh,  a  cojn  of  ^hich 
I  received  last  night. 

Mr.  KLEiNorENST.  Mr.  Chairman,  here  is  the  original  if  yon  want 
to  i)ut  that  in  the  record,  together  vnth  the  memorandum  that  accom- 
panied it. 

(The  letter  and  memorandum  follow:) 

^^^"^^^  Davis  Polk  <t  Wardwcli, 

I  New  York,  X.Y.,  April  16,  197 1. 

I     Hon.  Richard  G.  Klkixdie.nst, 

I      Deputy  AUorney  General, 

I      U.S.  Department  of  Justice, 

*      W ashmgton,  D.C. 

Di;ar  Dick:  As  I  told  you  over  the  tplephf)ne,  our  firm  ha.^  represented  ITT, 
a.s  oiitsidp  Counsel,  over  since  its  incorpor-'itlon  o\er  fifty  years  ago.  A  few  weeks 
ago,  Mr.  Harold  S.  tieneen,  Chftirman  and  President  of  ITT,  ivsked  me  to  prepare 
a  i)resentHtioh  to  you  as  Acting  Attorney  General  and,  through  you,  to  the  Na- 
tional Administration  on  the  que.stion  of  whethei  diversilication  mergers  should 
be  barred  and,  more  specifically,  urging  that  the  Department  of  Justice  not 
advocate  any  position  before  the  Supreme  Court  which  would  be  tant.amoUDt 
.to  barring  such  mergers  without  a  full  .study  of  the  econcmiic  conieritiences  of 
such  a  step. 

To  as  this  is  not  a  question  of  the  conduct  of  Utigation  in  the  narrow  sense. 
Looking  back  at  the  results  of  government  antitrust  casi-s  in  the  Supivnie  Court, 
one  must  realize  that  if  the  government  urges  an  expanded  interpretation  of  the 
v:igue  language  of  the  Clayton  .Act,  there  i>,  a  high  probability  that  it  will  .succeed. 
Indeed,  the  court  has  at  tiu)es  adopted  a  position  more  extreme  than  that  urged 
by  the  Department.  We  theiefore  believe  that  the  Department  should  not  take 
such  a  step  without  all  of  the  usual  precautions  that  prect-de  a  recoinmeudatiou 
for  new  legislation.  If  the  antitrust  laws  were  to  be  expanded  by  legislation, 
rather  than  by  litigation,  the  Department's  views  would,  in  the  first  instance, 
be  collected  by  the  Deputy  Attorney  General  and  then  cleared  with  the  Bureau 
of  the  Budget  which  would  give  all  of  the  other  interoted  federal  departments 
an  opportunit.v  to  comment.  We  l)elicve  that  any  major  expansion  of  the  anti- 
trur-t  laws  should  be  accompanied  by  the>e  steps  whether  the  expansion  is  by 
litigation  or  by  legislation.  It  is  our  understanding  thai  the  .Secretary  of  the 
Treasury,  the  Secretary  of  C'oiuiuerce,  .'ind  the  Chairman  of  the  President's 
Council  of  Kconoiuic  .\dvisors  all  have  some  views  with  resiK-ct  to  the  ciuestiou 
under  consideration. 

(Jrdinarily  I  would  have  first  seen  Dick  McLaren,  but  I  understand  that  yoti, 
as  .Acting  Attorney  Cleneral,  have  already  Ixeii  consulted  with  res))ect  to  the 
ITT  problem  and  that  the  Solicitor  General  also  has  under  consideration  the 
perferlion  of  an  appeal  from  the  District  Court  dici-ion  in  the  ITT-GnntieU  case. 
It  is  our  hope  that  after  readint;  the  eiu-losed  memorandum,  which  is  merely  a 
picUniin.iry  presentation,  yun  aiul  Dick  .McLaren  ami  the  Si^licitor  General  would 
lie  uillin'4  to  dclav  tlie  sui)mi--si()u  of  the  jurisdictional  .-latement  in  tin-  tiriluiell 
cas.'  long  i-uougli   to   permit    u~   to   make  a   more  a<lequale  presriUation  on   this 
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(Hicstiiiii.  IT'l'  of  fiiiirso  will  jfiiii  ill  uny  :u)[i'.i(:ati<ni  for  ni:  '•xliii-ion  of  titn<-.  It  is 
ohviiHis  tluit.  this  f.i^c  cannot  1)0  l.c;:r'i  at  lliis  tirrii  of  i  oiiir  and  it  unMlr;  tli'  rt.- 
.    fore  seem  that  a  cirlay  of  a  relatively  =hoil  pi.Tiod  woiil'l  n^it  ho  hannfiil  to  the 
])ul)lic  interest. 

With  kindest  re;;ar(ls, 
Sinuerelv  vours, 

Ed 

Lawrence  E.  Walsh. 

Aphil  1G,  1971. 
Memorandum  for  thk  Dkpartmcnt  of  Jcsticf,  in  Scpport  of  a  Comprk- 

HKXSlVli    UnVIKW    OF    AuSHMSTRATtON    POLICY    ToWARD     DiVF.RSIFICATION    Bf 

Merger 

This  memorandum  is  submitted  to  demonstrate  that  the  Department  of  Justire 
should  initiate  a  comprehensive,  Government-wide  review  of  the  national  inter- 
est implications  of  diversification  bj-  merger  before  making  an3'  argument  to  ihi,' 
United  States  Supreme  Court  which,  if  accepted  by  the  Court,  would  have  the 
effect  of  banning  all  significant  mergers  and  diversification.  We  submit  that  such 
a  sweeping  ban  should  not  be  adopted  as  the  policy  of  the  Administration  and 
the  Nation  without  the  most  careful  review.  Such  a  review  would  be  undertaken 
as  a  matter  of  course  Iwfore  the  Administration  projjosed  legislation  to  Congress 
which  would  have  the  same  effect.  We  submit  that  such  a  review  would  show  that 
a  ban  on  significant  diversification  mergers  would  sacrifice  vital  national  goals — 
economic  growth  and  full  employment,  .American  competitiveness  in  world  mar- 
kets, and  the  balance  of  payments — to  the  unrealized  fear  of  dangers  to  com- 
petition. The  review  should  avail  itself  of  the  insights  of  all  interested  Govern- 
ment agencies,  as  well  as  of  economists,  businessmen,  lawyers,  and  other  experts 
outside  government.' 

A  Ban  on  Sionificant  Merof.rs  and  Diversificatio.n  Would  Injure  Vftau 

N.xTiosAL  Interests 

The  most  important  economic  problem  facing  the  United  States  today  is  the 
challenge  to  increase  its  economic  efficiency  in  order  to  remain  competitive  in 
increasingly  rigorous  world  markets.  This  challenge  must  be  met  if  the  United 
States  economy  is  to  continue  its  long-term  growth  at  reasonably  full  employment. 
The  challenge  of  remaining  competitive  in  world  markets  is  not  something  which 
Government  policy  can  meet  unaided,  and  it  is  not  something  which  can  be  met 
by  a  simple,  one-shot  effort.  Staying  competitive  will  require  a  sustained  naUonal 
effort,  and  increasingly  it  will  require  that  every  economic  resource  the  Nation 
possesses  be  utilized  to  the  best  advantage. 

Diversification  by  merger  is  the  most  important  guarantee  that  every  economic 
resource  of  the  Nation  wiU  in  fact  be  used  to  the  best  advantage.  A  nondynamic 
industry  must  not  be  protected  from  constructive  new  forces.  Through  diversifica- 
tion, scarce  management  skills,  additional  resources  of  capital  and  know-how,  and, 
most  important,  the  will  and  ability  to  plan  for  growth,  can  be  brought  to  bear 
in  new  industries.  These  inputs  are  essential  if  an  industry  is  to  remain  competitive. 
If  an  industry  has  ceased  to  generate  these  inputs  itself — as  many  industries, 
especially  concentrated  indu.'<tries,  have — they  must  be  introduced  from  out«ide. 
There  are  only  two  ways  of  introducing  tliese  essential  inputs  from  outside: 
wholly  new  entry  through  internal  development  and  diversification  by  merger. 
As  a  practicil  matter,  completely  new  entry  into  an  established  industry  is  feasible- 
only  for  (a)  firms  in  closely  related  industries  which  have  great  similarities  in 

'  Th"  DtimrtiiH'iit's  nppi-nl  (roin  the  rti-iston  or  th«  District  Court  Iti  ITTGr.nrvll  raises  a  siihsianllal 
(liingiT  that  lliH  Siipri-iiu'  Court  «ill  L«su<'  a  division  hroadly  con'lemnlni;  diviTSlftcsMon  lUorKi-rs.  in  vWv,- 
Oi  the  F)lstritt  Court's  rtudljiB  tint  the  aiiiii-oiiip<'titlve  olfacts  alKitfrt  by  the  Dopirlmeiit  \\-.r>-  not  sup- 
purtF<)  liy  thi>  fails.  This  ts  p;irtUularljr  iiaii'  of  Iho  Department's  coiitiiitlon  that  the  mere  po^ihiUty  ct 
reciprocal  (le*tUnjr  (purchusnig  froin  customers^  i^eiiouxh  tooon*Jeuiuu  nieruer  un'ier  Section  7  ot  the  CUytou 
Act.  ThisciinteritioM.  ir;uxepte<l  by  the  Snpivnie  Court,  would  b;tr  almost  any  sicivincant  actiulsliion  by  a 
company  with  many  .suppliers. 

We  uiTte  the  Dep.irtment.  In  onler  to  make  posslMe  a  review  of  .\dniinutmtlon  polky  beforv  n.iiloiial 
|)ol!'-y  H  lrrevi>-al>ly  fiteil  by  the  ^upn-iMe  t'oinr  on  aniirnist  jtroands  ttli>ite.  not  to  perfwt  Its  aoivnl  tu 
ITTdriiinrll  by  filhii;  llie  Turisdletlonul  Sl.il.nienI  whkh  is  due  ml  April  'JO.  I'lri.  If.  aftn  this  revi.w.  the 
present  poll  -y  of  the  Oepartineut  of  J»sli/e  resarilin-;  mereers  an<l  rliv  'rsltifatiitn  were  nrttlirme*:,  th-Te 
w.MiM  be  ini'iteron^  other  opportiniitles  In  presi-i.r  it  to  the  c^iiprenie  Court,  of  whl»-h  the  ITT-Cetiir'n  and 
IT'l'-tl irtfurd  i-;is'S  :n-"  onl>  two.  Mor;t»ver.  11  ;i.  lu.i!  :inru-oinp»-ll'iv-('  rli'vt?;  sheuld  ev.-t'  ileveKip  'i-  m  m\ 
IT'r  u.^inliitlHi.  I'll-  Kiiin'=ition  eoultl  be  ;i;:;uk".l  when  ths^ae  elteet?  d.-vtljpe>l,  uililer  the  di  F'  n'.IlM 
decision  of  the  .Supreme  Court. 
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.  production  and  inarkctiii?  tochnii|iif^,  so  that  the  vit.il  t>r.-;jnn~s  ''know-how"  is 
ro.idily  availablo  and  traiisf(Tat)lc  to  the  n<nr  licld,  or  (!);  employofS  of  t-^tablishecl 
linns  in  the  industry  who  use  tlieir  know-how  to  sot  tfac-m>«;lv«>s  up  in  business  as 
competitors  of  thoir  former  employers.  For  any  other  types  of  persons  or  firins 
interested  in  entering  a  completely  new  industry,  the  lack  of  detailed  industry 
know-how,  combined  with  the  high  start-up  costs  of  totally  new  products  and 
marketing  channels,  is  almost  always  prohibitive. 

Thus  diversification. by  merger  is  often  the  onlj'  effective  means  of  stimulating 
new  competitiveness  in  established  industries.  The  record  shows  that  diversifica- 
tion mergers  have  served  this  purpose.  ITT  itself  is  a  case  in  i>oint.  ITT  stimulates 
the  profit  growth  of  each  of  its  profit  centers  by  helping  them  develop  short-range 
and  long-range  plans  for  growth  and  by  assisting  them  through  a  central  manage- 
ment staff  of  over  1,000  industrial  and  operations  specialists.  Since  1960,  ITT's 
earnings  have  grown  at  a  steady  compound  rate  of  11%  a  year.  The  improved 
competitiveness  of  the  companies  ITT  has  acquired  is  illustrated  by  the  growth 
and  development  of  subsidiaries  like  Avis  and  feheraton.  ITT,  in  other  words,  has 
been  able  to  apply  modern  management  skills  in  such  a  way  as  to  increase  very 
substantially  the  efficiency  and  competitiveness  of  the  companies  it  acquired. 
Many  other  companies  which  have  diversified  substantially  by  merger,  such  as 
Textron,  Litton,  TRW,  Transamerica,  Beatrice,  and  .American  Home  Products, 
have  also  been  successful  in  substantially  increasing  the  competitiveness  of  the 
companies  they  acquired. 

Increased  economic  efficiency  is  not  the  only  benefit  realiied  from  mergers. 

For  example,  individual  enterprise  and  ability  are  utilized  and  rewarded  much 
more  effectively  by  companies  built  around  modem  management  techniques  than 
in  many  long-established  companies. 

The  entrepreneurial  enterprise  which  leads  to  the  founding  of  new  companies 
is  stimulated  far  more  effectively  if  an  active  market  exists  for  the  equity  interests 
which  the  entrepreneur  has  built  up  in  a  successful  company.  The  3,751  acquisi- 
tions which  occurred  in  1970,  the  great  bulk  of  which  were  diversification  mergers, 
indicate  the  importance  of  this  "capital  market"  for  businesses. 

Diversification  is  also  essential  to  permit  a  company  to  hedge  or  insure  against 
the  risks  inherent  in  business  operations.  Without  diversification,  a  decline  in 
business  in  .one  industry  can  have  devastating  resxilts,  as  the  downtiurn  in  the 
aerospace  business  has  had  in  Southern  California  and  the  State  of  Washington.  ^ 

ITT  also  illustrates  the  vital  importance  of  such  diversififsition  to  the  Nation's 
balance  of  payments.  Prior  to  World  War  II,  ITT  was  a  United  States-owned 
telephone  operating  and  manufacturing  company  with  s»ibstantially  all  of  its 
•  operations  abroad.  Most  of  its  properties  were  expropriated  or  destroyed  during 
the  war.  ITT  has  now  rebuilt  a  substantial  position  abroad,  particularly  in  Europe 
and  Latin  America.  It  employs  over  200,000  persons  abroad,  and  is  the  third 
largest  corporate  contrit>utor  to  a  positive  United  States  balance  of  payments, 
remitting  over  $300  million  a  year  to  the  United  States  economy. 

However,  the  fundamental  risks  involved  in  significant  foreign  operations  can- 
not be  ignored.  For  example,  ITT's  S150  million  investment  in  the  Chile  Telephone 
Company  (only  two-thiras  of  which  is  covered  by  government  insurance  purchased 
by  I'TT)  is  facing  possible  nationalization  by  thenew  Marxist  government  of  Chile. 
Experience  has  shown  that  any  comjjensation  is  likely  to  be  small,  paid  only  in 
local  currency,  and  late.  ITT  has  not  yet  received  any  compensation  for  its  Cuban 
subsidiary,  which  was  expropriated  in  1960. 

These  risks  of  foreign  operation  must  be  balanced  by  a  stable  economic  base  in 
the  United  States.  All  of  ITT's  major  international  competitors,  such  as  Siemens 
of  Germany,  Ericsson  of  Sweden,  Mitsubishi,  Hitachi,  and  Nippon  Electric  of 
Japan,  and  Northern  Electric  of  Canada,  have  solid  domestic  bases  in  their  home 
countries  as  well  as  active  governmental  support  for  their  extensive  export  sates. 
This  need  for  a  stable  domestic  base  is  the  Iw-sic  reason  for  ITT's  diversification 
program.  If  this  diversification  into  the  United  States  economy  is  prohibited,  the 
ability  of  ITT  and  other  United  States  comp.inies  to  a.<sui«e  the  substantial  risks 
of  doing  business  abroad  in  a  competitive  world  market  will  be  substantially 
impaired. 

Tho<e  national  interest  questions,  while  of  course  they  affect  ITT  vitally,  do 
not  alfect  ITT  alone.  On  the  contrary,  a  ruUng  baimingall  significant  mergers  and 
diversification  would  have  broad  rc'pcrcu.s.<ioas  throughout  the  economy. 

We  recognize  that  the  points  we  h.Tve  made  about  the  national  interest  implica- 
tions of  mergers  and  diversification  aro  not  luicontroversiai.  We  earnestly  submit, 
however,  that  they  should  not  be  disin-sscd  as  spt^cial  i>!e-.vdi!ip.  The  report  of 
President  Ni.-con's  Task  Force  ou  Productivity  and  Competition  (the  "Stigler 
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Iloport"),  after  r<;vio\viiig  tin;  is-iics  of  CDii-^limitrrate  mergers,  flatly  concludfl : 
"Vigorous  action  on  thi;  l)asi>  of  our  prc-ont  kninvU'cl^c  i->  noi  dtfunsiUM."  Like 
views  have  been  exprcs.-ed  by  men  who  have  long  Ijcen  idenlided  with  vigorous 
enforcement  of  'he  antitrust  laws.-  So  fur  as  we  arc  aware,  this  conclu.-ion  is  sharefl 
by  most  scholars  in  the  field  of  antitrust  law. 

We  respectfully  suggest  that  it  is  timely  for  the  Department  and  the  .-Vdniinistra- 
tion  as  a  whole  to  review  their  policy  toward  nierger.s  and  diversification. 

II 

There   Should   Be   a   Comprehensive    Review   of    Admixistr.\tion  Polict 
Tow.\RD  Mergers  and  Diversific.\tjon 

The  Stigler  Report  strongly  recommended  a  comprehensive  review  of  national 
policy  toward  mergers  and  diversification: 

"We  otrongly  recommend  that  the  Department  decline  to  undertake  a  program 
of  action  against  conglomerate  mergers  and  conglomerate  enterprises,  pending  a 
conference  to  gather  information  and  opinion  on  the  economic  effects  of  the 
conglomerate  phenomenon." 

The  need  for  such  a  review  is  even  more  pressing  today  than  it  was  when  the 
Stigler  Report  recommended  it,  because  of  the  danger  that  the  I  TT-GrinnHl 
appeal  to  the  Supreme  Court  will  result  in  judicial  legislation  of  a  blanket 
condemnation  of  all  significant  mergers  and  diversification.  Because  the  factual 
assumptions  underlying  the  Department's  anti-merger  policy  were  not  established 
in  that  case,  it  would  seem  appropriate  to  await  another  case  in  which  the  facts, 
show  a  real  probability  of  substantial  adverse  effects  on  competition,  rather  than 
move  to  a  more  radical  position  on  the  law  to  compensate  for  a  failure  of  proof. 

This  comprehensive  review  of  Administration  policy  should  involve  the  Depart- 
ments of  Commerce,  Labor,  and  the  Treasury,  speaking  for  the  business  economy, 
the  interests  of  employees,  and  the  balance  of  payments,  and  the  Council  of 
Economic  Advisors,  representing  the  national  commitment  to  economic  growth 
and  full  employment,  as  well  as  the  lawyers  in  the  Department  of  Justice  who 
have  specialized  in  this  field.  Such  a  full  and  balanced  review  of  merger  policy 
can  only  be  carried  out  within  the  Executive  Branch,  because  the  Supreme  Court 
has  made  cleac  that  in  merger  cases  it  will  look  to  the  antitrust  laws  alone,  and 
will  disregard  any  economic  or  other  public  benefits  resulting  from  the  merger. 

Such  a  balanced.  Government-wide  review  is  needed  to  insure  that  the  policy 
which  results  is  truly  in  the  national  interest.  Such  a  Government-wide  review 
would  be  undertaken  as  a  matter  of  course  before  the  Administration  sought  a 
Comprehensive  statute  from  Congress  which  would  ban  all  significant  mergers  and 
acquisitions.  Such  a  review  is  equally  necessary  before  the  Department  of  Justice 
seeks  to  obtain  such  a  prohibition  through  a  Supreme  Court  decision  which  would 
have  exactly  the  same  immediate  impact  as  a  statute  and  would  be  even  more- 
difficult  to  modify  as  experience  showed  its  unwisdom. 

Conclusion 

For  the  reasons  given  above,  a  comprehensive,   Government-wide  review  of 
Administration  policy  toward  mergers  and  diversification  should  be  undertaken. 
^        Respectfully  subm'itted. 

I  L-\WRENCE  E.  Walsh, 

I  Frederick  A.  O.  Schw.\rz, 

I  .  Gur  M.  Struve, 

I  (Of  counsel), 

^^^^^^^  AUornexjs  for  Intemalional  Telephone  &  Telegraph  Corp. 

Senator  Kennedy.  The  Petersen  letter  that  alleges  that  Dr.  liszka 
was  investigated  for  overcharging  in  Medicare,  that  there  is  a  case 
against- 

The  Ch.\irm.\x.  That  will  be  admitted  in  the  record. 

(The  Petersen  letter  referreil  to  follows:) 


» Forcx.implf.  Protes.sor  Doiiild  F.  Turner  has  stattxl  that  a  bari  on  Wdlng  (Irra  acquisitions  \roul  J  mak» 
no  slRiilfkunt  contribution  to  the  pr^prratlan  ol  eorapctltlon.  hut  vroiit.l  limit  oiii-  of  the  main  amtues, 
and  in  many  causes  ttie  only  avenue,  for  Improving  tht^  t^couomlc  pt^rfurmance  of  iiterticteut  t'ompauied. 
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Kuvv  Yor;;;,  r-).  y.    \Q-yjV> 

^•thrrod.  T:t\v  vo;iK 


im^VL  i£p  2.^1  \ 


••J^'i-i/ut;;  AVccrnoy  v::ir:rral        .  j 


Q.Q5S83. 


^':\ 


oci^r^c^r-awicri  ova:?  j;l£*fcy  yeiiV/^'^riPd,     2i  f{:v?  wfj:?}:«  fr:<>f  i^-*  ' 

t<;;\'»'/'.f.i    •'''.•■;v*-;*  •'!;ri^ '"•)-,';  >'1U.;  ij    I'".'"     '"'''•''>(■  .'"t' ■.'■;' i^'".    '■/■»    Hi' ■-■«■.'■•  f\''-'    psir^A 

'"^-.— --' 
One-  tivst  r.v:r-.3.;^r:;j;  til'iiifc  li"  the  r;cverTi.niGiit  ^'i^.-i-jii  ari  o:<pariC'ccj 

fchsi-i  thii'a  vu'rrc<5  by,  tUft  /J:; t-'rii-t ■.;•?: nt,     l-Za  <;i;f.>v'_'i'<:'rc  L:rl:'.ova 

Cll  or  til-';  iJ!n;;:i3-  r-^V'^-i^'Jtic-.T:;  i-.:-,:it  yiv^o'-ii^  (x  rirjQT-z::'jii:jV.lior-i 
roj»  ucw  3.\v  ^olutlcii.     1^  Vi;-^  rii.pitri-:!^  I>i;;t3  wore  to  bo 
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Uju  ICMi^ccMi  o'C  the  r:;;V'c:':  'ihloh  v:ouId  zX^z:  cll  of  tiiCi  cthor 

^G  by  lxv;l''Ofcicn  o^'  bv^  ic£rJ.2"ls';S.c-n*  -   aU   1?  cu^  uiVCi^^S'i^tiiio- 
};:CtOno^iC!  Aa^lcci/D  ail  hnv"  yo^^i'j^lcivS  t-iUh  irc-;pi:o?;  to  th^i 

hub  3C  \m^2i•r?:l;!:KC  v.irai<  you^  ::j3  Mti.n^  /it;t;v:^n^y  c^cviorisij.  h^vc 
a\Vf-:t<ly  boon  coACsulfctiCi  trith  s-crr"y\?  to  fchc?  3^v  urobXvr;:  i^na    ' 

liO^rtcSvion  c?  uri  ir-vi^al  rs-K^  the;  DiefcrJ.ct  Cs^ii'C  drrs^eion 
in  fcho  XOj^iioinui^a,  case.  j  j  003S34 

J  1 

ycu  fin?'  J^ic);  nciLsren  find  i;iiG -^jai-leitor  Ci^ncj^^l  uo)ilu  be; 

Xff.V--.,:^        v^i.     i.^     OwV/.t.iiiu     vi#—U     i'ljji..;    \.:iU-:?    t.-.-i>^('.'' V     vJ»>     tiw>.i.;'_'.    t-.\»     i/iii  :? 
"?■•  *-i-.'>r  ■     i*»"-*     ^r.»\-.-.i-      .-..%,•';      -r  ^-   -  •  •#'■-■.5';  r^      s--^-.  =  --.---  -^P",--TT<>     *--r»i%l-.      ?;■:'.-•>      r>      r-;.^'^:;^;     A'-* 

^U^^n^OB^*    '  .1-.,    \  ^■--'-    • 


y 


Lsvjj^cnos  S.  Vt.loh 


■;■!■-■: 
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12.3     LAWRENCE  WALSH  LETTER,    APRIL  16,    1971,    WITH  ATTACHED  MEMORANDUM 
OF  LAW 

/;p)>il  ,    J.  9  7.1 

l-',crnr);'"?.n(iijr.i    i'r)i'' 
,  tliC-    DOpar'i..;'.<.'nt    of   Jnr-ti.cc 
111  yup;'H>in.  uT  ii 

hf^v.i  n':  '■■''  '••'<t..:'i  O!'!   V•'f.^^.."l  o.-j   '/■.'.■■'..'i'.rO 
bi V o.r;;  1  i'l cxt i o;-;  by   i'<.j','.;i;M> 


ooasso 

'Phiy   j-iO.'noranc'h!;?.   is    s'.ibr:.' 1.1;cul   t,o   i;c::;;iO»'i:;tra.Lu 

preher;:.;ive ,    (;ovei'j;;r.crit-v;j.t'iur   rfiv'sw   ol'   t-lift   national 
inl.ei»uat   insplination?.   of  vUi VOJ.tiiricaMcn  by   rrss-r-xor 
before:  i^Kiiilng  iiijy   ai-<jui:5ei:1;   to  the  llniiCu   JiJi;aueL;   ouprcinc 
COUi-t  v.-jiicOi,    If  acccpUCu  by    the   Court,   ijoulc'!   l>jiv-?   f.lie 

ficuticoi.      V(?   Bi!bii!':.t   X-hi'-A    •j>\v:h   a  :iv;cop:i:";f;  h-ui   nhoulfl  • 
I'lOt  V>C-'   O.aoptcd  Ai's   the  P0-1.1C.V    or  tliO   /.driVirriE'o-ft.t.'ion   avif.i 
tb.e   Kntion  vithOVit    the   Rost    o^.rc-fi)l    i'CV.'i.cV.'.      tJi'.Ch   ii  re- 
vicv;  ;:ouli5  be   unfier-V-a!>c-:n   ;iu   a  jTiftttc-i'  c>T   co^irnft  before 
tlje   /ii3;nlniritr:-ition   propOiiOf;    lc;j;.i:ilutlon   to   Confjrafic.  .- 
v.'hich  vioulci  have   t'ne    i;an?.y   Offcct.      Ivc   subirdt   that   CUCb 
A  rftv5.ev,'  would  :i}iov:   that   a  br^n  on   9it:riH'leai!fc   divcrai^ 
ricaVlon  jiiOrters  v;oul(i  aaoi'if ice  vital  national  £o«l5  - 
cconoinic   ^rovrth   and    fu?^!   Oinuloyr.Gnt,    /ivoftrloan   COiriptititlvC- 
neay   in  ^:orld  jnav-kstj;^   jilifJ   tliO  balnnce   of  pftyci-ffntii   -  to 
the    nnri^OJA-iid    foar   of   dar.scrr.    to   Oi>ii;i;f;titiori.      'She 


w^ 
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12.3     LAWRENCE  WALSH  LETTER^   APRIL  16,    1971,    WITH  ATTACHED  MEMORANDUM 
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review    -.Ijnul-.l    iiv/iil    it;-...-^:ir    oi    t)i''-    .Lri;:i/j;lii:3    of    all    luLcr- 
cstcd   naV'Vi'nii:'-}iL.    T-.f^c-.oc.'s-Xi  ^    0;;   \,'Cll   a:;    of   ccouninlnt?, , 
bU:;ii'ii.:.';L;i:i'.:i^ ,    l.'u.\v.  .'.t,  ,    aii'i    oi^^O)j/;'';-!i>vx'tl;    o'.'.'.gIu'j    f^ovcrn- 


005S6D 


^        O'lift    l>rM>avtnif^;il. 'i;    ftrpoan    rro;i:   V!ie  "doclulon' Of    Uie' 
Dx^^trict  Coiirt:   :i.n   j •;":'-•;>■  A >n;i::. 1 1   vixl'^^M^  a  :;u':>';-tP:nV.xci!i 

fJani^O)'    t)iClV;     1.1:*    ;>\!i.>ii>;i:;:    Cv-iul    will    iiiliUO    U    ('Oclliiyii 

biv  Rdly    con<:S)i:i-i:inj>:  diVi:;->-;1  r:i.orit1  on  !»:?/• -^^r is  j    m   vio\j 
of   t))C'   M-^trict   Cc-!ri-':c    f^ncij:^3  thnt   the    riv:t;'.rc-pctitiv=: 
Cfroclt;    rii:!or;(!:;:i   by    t);^>   I'vp!iJL-v!At^;it   v:Lr6   nov    i;u.  r-ortcd  by  . 
tliC    faot;-.      Tljii    if;    j-ii-liciila-ly    Irv^.-c    of    i-h^i   Dcp:i;-t:;i:::r;l  •  t; 
(;05^i:!:vr!t.'if-:i    x.uu't,    v.y-.u    \\\^y<:   y>(^r.:^^\l^  }  xX\;    of   I'i^oinroCfJ    noci'l- 

iv.U'r.'-U'   V'.iK.i:.u*   3ect;loi;    ;'    of   the    Olryton   Act,,      'fhia    coiit-cnti( 
l'>:   aOCi::::l!;:a   by    the    Jvi;prc;nO   Court, '■i^ouia   bur   aliuo:;::   uny 
Eifii-iific?.)-:^   Eco-i:!/;')  tlon   by    a    co!:.i;a!:y    \;lu;;    jiiar-y    ^upl'liei^:> . 

Wc  urge   thu   Pc/n^o'tiucrni; .    i>i   o^""?:';?!'   to  JMf;l'fi   poyjilb3i; 
?i   rGvicv?   of  Ad!.. ".nint.rft.ti  on   fOi.'if'.y   befyi-o   bai-.IOiiCt'l    po.XiC.V 
X\i    ii'rcvocO-bly    fixed  by    the   ouprc-Ti'.a   Co'.irt   o:i   r.ntir.vu^-r, 
j:;roi;nfJi;    ffJOii^;^    not    to   porfCCt    it^    appe?-l   in   ITT-Gj-i;-:;-i^ll 
by    fi:ii)-)j/   tiiii:   Jwrlirrtiotional   ^il•iltC:^!C:iil    vdiio'i  .:.:/  ^iit   Oii 
April   20,    1971.      If,    after   tiii:.;   rev;:KV.-.    thr^  pref.;fini-. 
policy    of   l.Vn>   Pf-pui'V-j'-.f/iit    of   Juiitice   rccurUi.-'i'^  mc-rr-crs 
a;.!l   divorr.ifi  -'itlon   v.'evft    r$arfi:';r..-a ,    there- vjould  be 
ri-.aiicrour,   other   cppcrt\;ri!t'nfv,    r.r,  pi-i'^tior-t    it    to   tJiO 
Svor-oiiio    Court-,    of   W'l'ieh    the    ITTtC    -itcc-n   <r,^'i    ITT-JJurtfor.i 
Oi';oOL'    ai'O    on.Ty    t>.0.       riorv.'ov0r^    Ti    .icYual    ui i tl 0 >" I'i.u- i"1~l";:i V ••r 
effoclr.    .'.-.no!.)'!  •:    f;Vf?7^    r:0;VO.loii    fi-'o;:iiin     I'l.'V    ac-.;ni.V.1  t:iO;i , 
r.-.f:     fiCf)U'i:..'i  I.'  •.•;i     COUld     hi-     a t tO  i"  bi  i;.    >;bi;:ri     t)l!:r".:f?    iV f  fi; C t ?; 

dG-v<.»lopO'f)  ,    uijd'.r    tJjc    di!    FtuM —  Oil   dpcir.tnn   of   t'lf?    Supj'iM;^':? 
Oo:rt.  " 
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12.3     LAWRENCE  WALSH  LETTER,   APRIL  16,    1971,    WITH  ATTACHED  MEMORANDUM 

OF  LAW . 

3. 


WOULD    ll-VylZ 


003337 


The  \i\C)p.\.   IropOz'-V-iiDl   oconomlc  problem  ffiqj.r.K  tiif- 
UniteO.   I'.U  a'l.L-Li   toaay    .'i?,    the    c:)>:.0  }0Vii'fi   to   Inyrcilio   its 
cconojiiic   r.rf 'i  f:::.c;lCy    in   oi-dc-r   to   r-Gii-'i:!  n   coM'pf:lll-lVC:   in 
iriCi'<;!a:;inr;ly   yfi.nox-trjt?.  \;orh;3.  !.iar);ct3 .      Tiils    ch5.1?^C;ni£C-  ViUist 
be   met    if   the   United   c.tavo:;   cconurny   J  f;    V-0   C'>ntiV;UO   its 
lonr.V'terr:i  jirowt-h   at  reuiy)u'ibly    full   crr.ployiriPnt.      The 
challfenf/fr   oi"  VCiiiiiniiJf;   co;r,i>;;^,i  V:-.Vf;   iii   vvOrld   Jiiiii-);ct2    is 
not   Boricthinir  v:iii.ch   Oov<:^j:-:iii!::  ;;'r.   policy    cm  j/isst  .unal<;l5Clj 
CXicl    5  V-    .10   not   uoinethini;  -.vh-jr.!:    cat;   bo   y./.i's   by    ii  KJUiple, 
one>-2])Ot   c?ffo;t.      fitayiii(:   cc;  .-i^rti t:; vo   \v1.1.!i    j-fttJi'lrO   a. 
:jutt;iinc?d   niitioiial   er3'0)H:,    a:i;l   i:K:rc:iL:d!i:rily    it  \:ilX 
..'Gquire   th.^.i;   f:ve;\Y    O0or:on:io  r CvOjyrcc:   t';'?  i';-.tion   pOii;ieu:;c:> 
bc»   util'iKGii    t.O   tliCf    i>0:it    adv:^i-r!;r'fre . 

PiVOrail'i^iition   by  ;.',svp;;er  if.    t)ie   most   iinpci'tsnt 
(5l>.arai"it:.'c;   thst   every   eooriOiiilu   rc?,ource    of   the  Nation  V.'lll 
In   fact  h('   u::-Ou  to  tV-s  har.i.   a<:>vanla);0 ,      A  nonclynas^ic 
iViOAiiilry  .':.;i-t  not  bo?  prott^OtC'.l   rro;ri  con?!tructi.VR   nevJ 
fOi'C'^:.;.      T))i-oui;}i   ciivcrs'if  inatlOii ,  "::-ci.'.rcc   liijin.tgeir.L'nt   clcil).:. , 
aOUltional   rL>2burcefi    of   oarilal    fi'.id  hr.r>\:^.ho\: ,    and,    jiiOst 
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.1.r,;-.,'.rr..'inb,    t\vj   \;ill    :y.v\    :,h'<l', '.  ir,Mil8>l:.n    <:r,r   cro..:.>: ,    can 
bo   biV)Uf;)it    V-0   )>c-:\v    in   nfrv:    1.)i(hir,v,.i'irfr. .      Ti-ono    Input?. -nrc 
C3f5eriti;il    if   an   ln<lu:;.Lry    iii    to   i-c-i;ini:i   cc;i:;p(;tltivc .      11' 
an    'juCiUr-A-.i-'j'    lir.r.    cco.r.c:c]    to   f/enr-v ,-,;-,>>   thaf.r:    i'npu^rQ  Jg-ggf 
ill'  iiio.iiy   induntriOL^ ,    Oi.;pOL'.la.lly   CynCcrilj-alOfl.  InfiUDtrii^i.;, 
hiivo.  -  t)ii-;.v  r.v.ir-t-  be  i  jii.:oociucf:f^   fr-cy-w  cut'oide.     'i'lic-.ra  are 
only    tv:o  v.-ays   of   introducing   these  csRcntial   input'^    fi-o;:i 
out5:;5.::ift:     v.'i-.ony  no\.'  t^ntry  t;iireu;;n  iiiteiTif;!  clevoloprmiiU' 
and  divcrRlficr>t5on  by  ;..^rger.      I\p.  3  pr.:;ctlcal  matter, 
C05i!{):i.f-l-';:ly  )iftv.'  ontry   into  an  ostubli^bod  indu-jtry  la 
fcaa.lblc  only   for*    (a)    firms   in   cioRely  ^'olatsd   Indus. • 
tl'iC:;  v.'h-lyJi  )i£ivc   gi'<- -st    aimllavitics   in  production  .-ind  • 
marhctinc  technique?,,    so  thp.t   the  v'ltaX  bXi^lVif^r-?.,  "):nov- 
hoK"    .'lO   ),''fta('.:'.."l,Y    avaj.l;;V.-..IC    and    lA'ailufcrablo   to   the   liov? 
field,    ov    (b)    eriploy «■?«.'.•.    of   i=!t.'i.ftl)lli;h$0.  rirjJ'O    Ih   t)>i> 
industry  v;hf>  ut.-:?  tbe'i.r  itnov.'-iiov,'  to  tc-^L  thoiiiuolvei:.  up  in 
business   as   coir.pcrtJ  1  ■■r:-.   of  tVic^Xr-  yomiiiay  or.pXoyori;.      Koi' 
any    othtvr   typri;   of   !.>*rL;t.>ns   or  fir^nu   intcrCL-ted  in 
entcrin/j;  H  coir;plctely   nev='   industvy,   ths   lacl:  of  deOaJled 
Industry   lUiOi.'-bOW ,    CowbinOCl  v;itli  the  hijih   atart~up   cof.ts 
or  totally  riev:  products   and  r:?,r5:eti)lK  ch.ru'iri<."ilcj»   Ic 
alnio.'-t-  alv;ayi:  proliibilivo. 

Thus  dlvc-r.vl  f;  motion  by -jj-c-njior  iy  Often  tlio 
only   of  feet.'' A'C  iiiL'aM'J.    of   :it:lmula{'.iiiij  nr.vr   coi'-ipnt'iUivcnftsis 


-'I- 
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in    L-3h.>.l.).li:;l)cd    ii!u"i.tr.lCo  .      TliC  Kh^va    .'.ihov.'r;    \,V.!\\. 
CiVCriiiricnV.LOn   mp.r['yrp,    h'-x\'>?:    r.o^.'cjl   tli'i.ij   pur;5c>:ic,       ITT 
iT::^t:ir   l:i    a    tiv^v    in    poinl; .       X'J'T   i;til::U;i  atey    V.^^:   y>rOf5h 
^:i'0\;V.li   or   (?uCh   or   il-T   p)K)fj  1.    c&ntcr.^   l\v   hclpinjj;   iiWW-Jbd 
develop  u!)orl -i-niii;'^-   aiu".   lor!i;-)'ai*f-e  .p.TrUfi;    ro?.»  f.vov.'t.h 
and   by   a r.f;..lf::t-li "),':;  thcri;-.  throi^Iii-   .T)   ccntr;>l  iRauacOJnCi^t    StaJ-T 
of   over   1,0C0   indu3T-.ri;il   and   opcriiliont;    OpOClalit-.l-S . 

Since    liJiiO,    XTT«3   earnjn/is   hnve   croi.n   nt   u.  stcaO.y    coji:pO\;nn 

The  improved   ;compctitiveness  of  companies 
rate    of   11.$   a  year.      ^£Ljii>=^ii^^:^Vit-.t:==itViiLv>;4^ — UiXi~i-<<v..'r-^»^U  , 

which  ITT  has  acquired  is  illustrated  by  the  growth  and  development 
of  subsidiaries  such  as  Avis  and  Sheraton. - 

-rn=STt;nT    iTTj   In  otlier  worcU;^  ha?  beo)i  able  to  cpply 
•;;0!iOrn  )nnna<;:e)iient  oJcilli;  in  f;\?ch  a  wsy  an  to  incmnyo 
Yorv  8»bf;;v,ciiii;j.a^'ii'  tiiti  e Tf j  c  1  >?nf;y  finu  co;:vStltlV'2ni:?5s 
of  ths    cciny-anAe?-    it   acquii-cid .      V-r-.ny   otiicr   c:ojr;pJinlc»  vjliiCn 

Litton,   TJ^V.',   'J')Vii'iaa!V:f:r:  t^a,    Bactricw,   and  AnisriG&ri  Horaa 
TroCmCt^,    JiuYC   uluo  l>ccn   "ouC'JL-^iiri.:.!   in   :;u'.;>ytC.ntially 
increasing  the   c-oiiipGV.lflvijriC'r.r,   of  the   conipanles   they 
actjuiX'Od. 

IncrRasivd  r-cciion^.ic  efricicncy   is  not   thi?   onlj' 
boufit   i-euiiJJoa  rroji!  liiCl^^jori . 

For  f:>:rt!Vip1f;^   inOiv.i fUu'tl  c-nVoi-price  and  c.biljty 
nrc   iilili^cd   ami   rev:ardcu  jnucli  .'..oro  cfrcctivOly   by 

m 
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O0;'ip''-i';:i.<::;;   hii.l.U-    rt)y>iM.()    Doriorn  Jf'(f-,:;r,'-Mrcu'.;   tvClnilCjUO;';    thr.n 
3n  iTjuiiy    10)i<;:-i>^t..:ibl1  r.licd   conipr;nic3. 

The   cf.lx-Opi-'l-uov.VxCiJ    ■3u\^.<^^:^'liv'^.r.'::   \.l!ich    IcCidi.:    V-c 
Ihe    frniiidinij  <■">■''  "-W   co:;ip'»"^C'T   is   ntiinulCdOi'.}    fa^'  ''''"^*-''^ n n -^ o 
eflVfCt.lvcly  if  an  aoLivo  marker,  exists  fox'  tJie  .equity 
ilntereiitii    v.'liioli    flie   entrcj^rcnOiu'  )ias   !>»llt   up  in  ii  SUC- 
eecoful  eoivipany.     The  3,7r>l  ae<i"1f.'.1t'ionfl  v.'hich  occur-rs.'l 
in   3  970,    t.bo   tji'cut   bu.1.1:   of  v:l:ic}i  xnivo  fliv-.O.-'Ci flection 
niei'(;cr;.; ,    .•  V|il\ral.f^^^  the   ii.ij>ortaviCft   of  thir:   "capital  jnarlrct" 
for  bu:;lr.>uaaoa. 

DiVftrslflcstion  ia   also  c?i;6finV5.il  to  pOriiiiO   a 
^owpany   to  liudt^e   oi>   .'iVifiurft   .^f^.-iinst   t)iu  r.lLO<fc' Inhavant  • 
ill  bUi;lri.--:i;i,;   opi'^'iTttion;-, ,      V.'ithOliV   d1  Vi-:i;.<jlf icjitioilj   d 
decline  in  liuuinoof;   in  orm  int'amtry   ecu  havo  dev.iKta'.-inG 
reEulli'. ,   as   thc^   fiov;rit\irn  in   1})C:   a(?)y>£;r.'a.f:':;  bur^inesa    Ijua 
hci.f)  J.i'i  JJoutherji  Ciiliroroi.la  i;nrt  the  St.ite  of  \i'ae>J)inc^ton. 

XTT  aHf.o  1  lluFvti'ates  U;c  V  tail  ir.iportance  of 
audi   rtiverslfic&tion  to  tliO  Nation 'i;  balance   of  payment'^. 
I'rloi'   to  WoiOfi  War  "lI,    ITT  wau   a  UnittHf.l  St&tcB-ownud 
telcphoni!:   opevatinc:  «nd  jnunufat:turinp   r.ompany  with  sub- 
stantially   all    of   itp.   oper/itionu   ubi-ou<J .      I-JOSU   of  ifs 
propftrtic".  vjcre   cjiproprialefl    Oj*  rieotroyed   <lurlni;   tliO  waz*. 
ITT  htip.   nov   rebuilt    a   i.;uh:.;tan'.. -al   pos:ition   abroad^    par- 
tlfiu3ar3.v   In  ICuropo  and  Jjat'in  hWf.rXc<i,     It  c>iriploys{ 
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.over    i'OO^OnO    I'O'l-.Odu    i:l'r'.);ul ,    iii;u    1::    the    tlrl  rd    Ifn-cT-i'-t 
corpornV.c   co'.itrlbiilor    to   n   posiL-Vvc   Unilod   SLuLcii   brilariC<- 
or  -ijayinc-niia,    z-ciiilLliujj   over   ^300   ;ul.]lj.0l/   0.   year,  to   Vlut 
VuUccl   Si..- ten   Gconwi.i.y.  "   OOSS"?! 

However,    tlift    fuiid.Tj.i.;r:rii..:;.i    r.io!::.^   i!iVO.lv<:nl  in 
*;1finjfif:riMl;    i<y.'^xi^,r\   0i>0i'alio;;5   ciirir.ot  l>o   l{snorcd*      Foi" 
cxaiTiplc,    ITT'E   :;.150  million   ':>.vf.?.:li««riU   in   VliO   ChilO  TclO- 
phojv?  Co'ttpcmy    (only   tv.-o-llilraF,  of  v.'iiich   i.t-   rovorRcl  by 
t_';overrinier;'o   ir.:;ur.>jr.fie   pur't.iiCiOi'-o   l\v    I'i''/)    .II^   faciinij  possible    , 
nctfcionfiJixfiliori   by    the   new   Kurxisfc   roverrsiiicnt    of  Ch.l.le. 
)>.xpCric.';--e  j)a:i   f;l)ov;n   th.'d    nny   coiiipci!:;?.!!'-))   1-j;   likely  to 
be    r,n.r,l'J  ,    paid   05Uy    in   looal   currency,    mifi    lat-Ci.       XTX  ba:; 
not-  yet  i-eeeivcd  any  conptrn^nt-ion  for'  its  Cuban  cubsidlcry, 
v:h5.c!i  w{;f;  cixpropriR C Oi;?   ii)  1:>G0, 

The^u   r-isl:;-:    of   roj  ;i.'".;;,ii   C;>::iretio.:i  irsust  be 
bfilancftfi   r^y   a   iiVcrolc   ecc  .ler.Tic  bfi.to   in   t!u^   '..-■Jiito'J.  Ctate^^. 
All    o^   I'^'i-'i;  ViiCtjoi'  iuteriiation.'il  co:;:pC'V.5 t-,o)v.-. ,    l^UC))  iia 
.'31<:^;ii>/!i3    of   Ger.T.aijy,    Eri  o?.-.i;Cj!   Of   i:.i.'0i?.0n,   I'ltiiubinhi , 
mtscbi  ^    and  ^'ipl'Oi^   )::iectric   of  .Trypan,   anf)   K'ortljOrn 
lilcctric   of   Canada,    hr^'t   Kolirt   dOJiiuatic  biiscG    in   tbeir 
Ijojnc    countrif;/.:    a?.-   V.'ell   a-j    aetivc-   govc?rnittRntal    DU)>pc)rt 
for   llieir  cxtenr-ivG   oyport    i^alCL;.,   TJiiri   need   fo)*  a 
stnblo   du!.i:-?:.-4..'iC    l"'fti;i;;   iu    ti)c   bnr.'ic   rft.'-.    on    for   ITT 'a  • 
«:liVo.r:;ificatio;i  pro:;r.T.:i.      Jf  tliiii   cUveriiification 
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12.3     LAWRENCE  WALSH  LETTER,   APRIL  16,    1971,    WITH  ATTACHED  MEMORANDUM 
OF  LAW 

int.o    \.]\(,:    liiiitri'i   .'.'Lalc.-v    eco'.i(V.::y    l.-y^'^^li'i  I'.l'.Oi.i ;    \.)\:-    al>.i:i.ii.,v 
of   IT'.'.'   and    ot.!'.-;)>   Um.IV.i.uI    ol-,;.!tcc    coir.p.-i/i  o.-;    1;.o   .ni;i.wi:;.>    tlXi 
iiVlboVrin'clal   r.l.'-.;:.':    of   ('■.jiri;.^   I'W.v ;  iiOl::;    ubro.'id   in   .-i   com- 
pGti  V-:lVi":   v.'0)'.li-i  i;iLii-!;cl  ;.•]  11   be   «i)r>;;t..'i»'L'i.ully   iii.piilrcd, 
Th(^;.iC   nriT.;U>!u<.l    inlc-rt^u  quGRt- Vo;!i5,   v:ii'i..!.ti   O;' 
coi).)V;fi   V.liOy   affect    ITT  v.it}x3  3y ,    rto  not   iiffccfc   ITT   alone, 
0)j  the  contr/iv^y ,   a  ruiHujj  barmints  fill.  ?.5.Kn1.ric?.nt.  )«erjj:ftrK 
Hntl  divpri.;ii;Lcttt-.'ion  V.'ouia  liavc  byoari'  repor(iVli;j">lorii;   t}U'c>'.uji»- 

out   the-   cconoivsi'.  Q03872' 

V.'fi  racut-.nifvc  thnt  v-hc  pol.nts  v.'e  liave  JiiCiuo  about 
the  .n-iitioujil-.  inter. -:f.t  liio'-'llval-ionii  of -i?,2ri;sry  anri  f.iJviirf.i- 
ficjitj.on   ai*i';   JK't   uiicon'crovtir.-;' al .      Mi:-   (:i\x-i,<:x:-lly    rjubinit, 
hcv.'evcr,    tliiit   thciy   j;hr)U3.'J.   JiOV   bci   dl:i):;iL;;u:Ci  z.i'.    f.^pftcial 
l>.T<::P.uin.M;-      Lihc  v.icv?.r;   havo   bci.;:!'i   ij>.prc:.7.r.ca  by  r;v:-:r\  vVto  hav't? 
l0)"!/5   boon   id'intlf:!.'=:f;    \)X\.]\    v.lij;o:ou:=.    cnf orow;;:0»!l^    Of   Vr,<; 
antiVi'Uut   lav.:i.      For   exavrip;!!? ,    T'^'Oic-j-or  ponald  F,   Tuvnci' 
hsfj    Rt.atf:i:i    t'!)0.t   a   ban   on    lericijiiii   f'l.r.ii!   aOt)Ui:jitiona 
vjcnOO.  malio  no  sicniijcant  coutrlbution  to  the  precei'VJJ.- 
t,1.on  of  co;i!i.!'jlition%   but  v.-oulu   iDiilt  oIil-   of  the  nin.in" 
avftj-iueOj    iirjcl  In  jTiSiny   c.ir.f-ri;    t-lift   onl.V   avenue,    fo'   improv- • 
Ing   the   ooonoi.'iio-   perf  orinancc   of   .l.nftf  J'iyiCnt"  coi7;panlo!}. 
So   Tar   R3   v:o   tivc   fxv.'.?;iM-^ ,    tiiiL;    Conclurlon   in    t;I)arft<:J   by 
JiiOL^t    ?,cholfti>i;    An    tliO    field    of   anVltru:it    lav:. 

We   rt>i;j.>t;cV  fully    ziuc.fr.es   tli.-it   It   i:.;   tlinely 
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22.3     LAWRENCE  WALSH  LETTER,   APRIL  16,    1971,    WITH  ATTACHED  MEMORANDUM 

OF  LAW , 

-         ■  %• 

■fo)»   tl-iff   Dcriinvtiiu-MiV.   ami    Vt>e   Aariin.lL'ti'al.ioii   uz    ft  v.'hole   to 


THEl^E   ?;;K)Ui.l)   jiK  A  ' 

C05ip)v':iiE]:;-;:fV)i  );i-.v.i):w  of 

ADJ-JIWISTiUiTIO;:   POLICY   T.n;AKl> 

Mi;l?i:;t:;s^:;  aK!)  D:fVivi>''iPiCATio}< 

003873- 

The  report   of  rreslcjent  JJjxon't;  'i'aiiU  Fox'Cc  on 
Proil'-tcfcivity   .'Slid  CoivipfiliLiOM    (Liic   "5.;t.lK?trr  Report") 
Eiroi:ij,Iy   r'.  frcsnrricnilc/i'i    a   Cf)!i:p''il''--i-'^vt-   rcviov:  -of  nJit^onRl 
policy   tov.-.'ird  niftr/Ci'-V-o    aiKi   O.ivci'L-ificaitJcn: 

«'U0   iitr-QlH-ly    x-ccosa-'vnvi   t5^a>.    lu^-   Vx^piiVii-   '■ 

GntcTpolf:':^?; ,  y.'Anii.Mi-v  ti  Oonfi-'i" ciic-c  to  r.5»th<^r 
lMror;r:ution  nijcl  opinion  f):i  ihft  ftfiono;:;!'.--  yf- 
ff?C\.i-.   oi"  tl.'!:;    (:orji;.ioi:!Ci';:Le  plyjnoriu-non. " 

'Pile  noed  ror  ijuch  a  rcvlsv:  ii?  even  poxx-s  procs- 

irjfi  toiic-y   I'lian  it   v;ao  v;hen  tha  Zt'i'^ldr  Ke.port  rcCOjmvioiKleci 

it,    becMuse   of  the   cjarifj;.:;!'   tl:at   the  ITT-Orlnnt^ll   appeal 

to   th.?   ."•XuprO;!!.-::   C'Ourt   v.'ill   vfjr.ult;    in  JluUClal   lc(;i3.1ation 

or   a  ))lank'jt    condci::n.':*;fiori   oi"  i\\X  :;iij;rilfiufint   nci'ficrs 

ana  diverziificjitlon.      Eoca'.^'-.fr  tho.ractiu-l  jisiJU.Tfptions 

t 

unrtcriy'i.n/^   tin:-   Pi^prirtrit-ut 'a    r:iii;i.-riie)Y''''*''  policy   \;cre 
nut    c:itiil>li:;licd    In    Vh.ofc   oa:.-C  .    it   v;ould   hccia  nppi^«>pi>1  at-'S 
to  av.-ait  anctjici-  caiit-  in  x.Oiiicii  t  yr^  raotL^  liljov:  a  rc.°l 


-y- 


(301) 


12.3     LAWRENCE  WALSH  LETTER,   APRIL  26,    1971,    WITH  ATTACHED  MEMORANDUM 
OF  LAW , 

proi.-a!).^.  lit.y    of   ni.'li.-.l-.ai/l.lul.    a0.vfr:;<:   crfooU:?.    on    COj:!;>CL.'i.t.'i.O!'i  > 
)ViV.!i'.-f/'   V.li'.M   )i>'jve    t-0   a   jnoro    rraVi.cal   jiO:;lLj.O;i   on    llio    la-,.'. 
to   coivipGiir-Jihe   for   a    rallurO    of  proof.      '^''^■'''^■nCf'^-^ty  J"'^' 
policy    f.iioUlci   involve'    tlio    Dftpru'lliOnt^'    of   Conir.KTCc,   Lubor, 
and    wliO  '^l^Qr■r.\l■!\^' ,_    f;:.>f;.'i!(.l)j;.'.   i'ox'   the  l.-uninftgr.    cnpn6r.;y,    tha 
irit'er0:jt3    of  Oniployce?, ,    c.nt-j    l.iiR   l>a.Tan(.;o   of  pjiymc-nt",   find 
the  GoUucll   of  Eoono!:i:lc   AOv.'.iiorii ,   rcproo^ntiJ"!;!  the 
ntilAu.'Kil   yc::i!!:i"M.;ivnt    Vo   ooonOj.ilC  j-.i"i:'V.th    nu:i   full  cr.ipi!oy" 
mcnt,    fiS  vjftll    ai:    VViC   lCiv.\;,'or:i    in   ti:o   Depro.'t.JiiOnfc   oT  JUutiCO 
wlio  have  apocialised  in  thii>  flcia«     Such  a  full,  and 
b}ilJin^:Gd  rftVSffv;   Of  jrioi'ijcr   polilcy   c:;n  on^y    mC- carried  oul 
vltli'i.5')    l))!;-;   }C   ocutivc   Branci'j      br-fuiiJj.o   t)iO   •'iUj.'VCirie   Couvt 
hus   nso.:;   olfia)'  that   in  merger   cayfir:   it   will   loolvro  the 
nrir.ll.i'U-iV    lav:c-    ?.-lor;C: ,    iO'iO.   v;.'ii:i.    <.U.;r(.-';<ir(l   nr.y    fec:onoiv::l.e  OJ* 
othrrp   pviVOiO    benurits    rc'r,iilt.:i;),v,  fro;;;   VlsC   jriCrrjcr. 

fiuch   fi  l>alai.'Oeu,    Cov   yji.i:,:;nl;~-:li^e   revlOH   is 
neecietl   to   inaurc   that    tlift   po)  ley  v.iiie)!   results   in    truly 
in  thft  jiatjonal  inl'Sii'OL^t.     Such  a  Opvf.rnv:":c-;r.t-vjiue  rcjviov.' 
wovild  ):'<^   uudCrtullcM  as   a  matter  '"f  eourue  before  the  Art- 
ministration  6C>U;:;;hl    a   Oonpi-ehcnriiviv   statutO  fi-on  Conijress 
vhiol)   Would  bail  all   sicnlfioaMl.  }n'rx%Ov:i   u;ld  ucouioition? , 
Such  a  r-vvlew  1:;  equally  ncc:(i?.;:^ai-y  »)«i"c>re  t)ie  Dc3pnru:r,c;it 
of  JuKticc   RCti;;.;   '  ;>   obtain   LUicli   n  prohlh'.t.'i.on    throuj;h   a 
•.»i>i>r    -lO   Court   d.'cinjon   v.'li.i.rli  \...Hild  liavc   cxr.ct^y    thr;   i.;ai.:>:? 
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12.3     LAWRENCE  WALSH  LETTER,  APRIL  16,   1971,   WITH  ATTACHED  MEMORANDUM 
OF  LAW 

iiiL-ncd.ij'to    Iv^iu'ioL    a:;    a   J-.tatute   MM:r>nl(\   bo   even   is-.-ru 
difficult   to  no-iir,v   aii   evp'-3^1c?nc?   L-houcd  itu   unw'.  j;doiii. 

COJ.'GLV  I  OK'  Q05.S7v> 

Gove;»ni.K-;n',.-v.iac   r5V.1.ftv.'   or  Administration  policy    toward 
inCM'L;c;s  ;  .rj  d1.vo)-;iric;itiori  ;.:houia  bc  unclGrtalc.(?ri. 

ReepecUfully  subr.lttecJ, 


ll/f^ 
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12.4     WILLIAM  MERRIAM  MEMORANDUM,  APRIL  16,    1971 


April  16,    1971 
TO:  The  Honorable  Peter  G.    Peterson 


Dear  Pete: 

As  requested,   here  is  a  copy  of 
the  letter  to  Dick  Kleindienst  asking  for 
a  delay.     Such  a  request  is  backed  up 
by  a  memorandum  supporting  this  delay. 


Sincerely, 


P.  S.     The  letter  and  backup  were  delivered 
to  Dick  Kleindienst  this  afternoon  because 
Mitchell,   Griswold,   and  McLaren  are  all 
out  of  town.     Dick  Kleindienst  has  asked 
McLaren's  assistant  to  tell  him  whey  they 
should  not  grant  a  delay  since  there  is 
nothing  critical  about  the  timing.     Thought 
you  should  know  this  in  case  you  happen  to 
talk  to  Kleindienst. 


W.  R.  MERRIAM 
ITT  Washingfon  Relations 


HOTE:      THE  LETTER  TO  RICHARD  KLEINDIENST  AND  ATTACHED  MEMO- 
RANDUM WHICH  ARE  REFERRED  TO  ABOVE  MAY  BE  FOUND  ON 
PAGES  287-303. 
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32.5  WILLIAM  MERFIAM  LETTER,  APRIL  16.    1971 


INTERNATiO.NAL  TELEf^HO' .' £    A.ND  TEL^GRA^H   CORPORATiON 

ITOTLStwcct.N.W.  <-^_ 

/_  WaSH'NCToh.   DC.   2O03&  ,-     #  * 


WILLIAM    R,   ME«HIAM 


April  16,    1971 


The  Honorable 

John  D.    Ehrlichman 

Assistant  to  the  President 

1600  Pennsylvania  Avenue,    N.W. 

Washington,    D.    C.     20500 

Dear  John:  /./ ,j ■   :, /.^K^ 


003882 


I  am, attaching  a  copy  of  a  memorandum 
Mr.    Geneen  left  with  Pete  Peterson  this  afternoon.      . 
Also  attached  is  a  letter  to  Dick  Kleindiehst  asking,,^"'   - 
him  to  delay  the  Justice  Departnnent's  appeal  to  the 
Supreme  Court  while  a  review  is  being  made  by 
members  of  the  Executive  Branch'  of  the  Government. 

This  letter  is  backed  by  a  memorandum 
for  the  Department  of  Justice  in  support  of  such  a 
review. 


Sincerely, 


Attachments 

P.  S.     The  letter  and  backup  were  delivered  to  Dick 
Kleindienst  this  afternoon  because  Mitchell,    GrisNwold, 
and  McLaren  are  all  out  of  town.     Dick  Kleindienst  has 
asked  McLaren's  assistant  to  tell  him  why  they  should 
not  grant  a  delay  since  there  is  nothing  critical  about 
the  timing.     Thought  you  should  know  this  in  case  you 
happen  to  talk  to  Kleindienst. 


i^-7:i'- 


II  »• 


miE:      THE  LETTER  TO  RICHARD  KLEINDIENST  AND  ATTACHED  MEMO- 
RANDUM WHICH  WAS  REFERRED  TO  ABOVE  MAY  BE  FOUND  ON 
PAGES  287-303. 
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13.     On  Monday  morning,  April  19,  1971  Kleindienst  told  Walsh  by 
telephone  that  Kleindienst  did  not  think  the  ITT-Grinnell  appeal  would 
be  delayed.  In  a  nemorandum  dated  April  19,  1971  to  Kleindienst,  McLaren 
disputed  the  position  taken  by  Walsh  in  his  letter  and  nenorandum  of 
April  16  and  urged  that  the  ITT-Grinnell  appeal  not  be  delayed. 

Page 

13.1  Lavrence  Walsh  testimony,  3  KCH  1039 308 

13.2  Memorandum  from  Richard  McLaren  to  Richard  Kleindienst, 
April  19,  1971  (received  from  Department  of  Justice)....  309 
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12.1     LAWRENCE  WALSH  TESTIMONY^   APRIL  12,    1972,    3  KCH  1039 

1039 

I  don't  have — I  really  have  no  perfect  recollection  of  this  now  but 
my  impression  is  that  the  contents  of  my  letter  are  probably  pretty 
much  what  I  told  hira  over  the  phone. 

He  said  that  — you  know — he  indicated  that  probably  it  should  be 
for  Mr.  McLaren  and  that  he  also  indicated  that  he  was  quite  sure  that 
Mr.  Mitchell  would  not  want  to  be  concerned  with  this  matter,  but  to 
send  it  down  and  in  a  sense  he  would  figure  out  what  to  do  with  it 
when  he  got  it.  ^ 

So  Mr.  Struve  did  take  it  down  to  him,  delivered  it  by  3  o'clock  on 
April  16.  He  went  in  to  Mr.  Kleindienst's  ofifice  with  it  and  Mr.  Klein- 
dienst  sent  for  Mr.  Comegys,  who  was  the  first  assistant  in  the  Anti- 
trust Division,  and  turned  it  over  to  hira.  I  believe  A'Ir.  McLaren 
was  probably  out  of  town  but  I  am  not  sure. 

Mr.  Struve — I  told  Mr.  Kleindienst  that  Mr.  Struve  was  authorized 
to  answer  any  questions  that  either  he  had  or  anybody  in  the  Antitrust 
Division  might  have  with  respect  to  the  memorandum,  but  neither 
of  them  chose  to  ask  him  any;  and  I  think  Mr.  Comegys  indicated  he 
<lidn't  think  it  was  necessary  and  Mr.  Struve  came  back. 

The  next  I  heard  was  Mr.  Kleindienst  called  me  early  in  the  morning 

•on  April  19.  I  was  not  in  the  office.  On  April  19  and  20 

Senator  Kennedy.  Could  I  just  interrupt  you? 
Mr.  W.VLSH.  Yes. 

Senator  Kennedy.  Before  you  leave  the  16th 

Mr.  Walsh.  Yes,  sir. 

Senator  Kennedy.  How  many  conversations  did  you  have  uith 
Mr.  Kleindienst  on  the  16th? 

Mr.  Walsh.  I  had  two,  but  I  believe  only  one  related  to  ITT.  I  have 
a  feeling  the  first  one  related  to  probably  a  judiciary  matter. 

The  first  conversation  was  4  minutes  long;  the  second  one  was 
2  minutes  or  less,  and  I  believe  that  it  would  have  be'.-n  at  the  end  of 
that  4  minute  conversation  I  told  him  that  I  might  call  him  on  this 
but  I  have  no  recollection  of  that.  I  believe  it  was  a  2  minute  conversa- 
on  that  concerns  ITT. 

On  the  following  Monday,  the  19th  and  the  20th,  I  stayed  away 
from  the  oflBce  to  get  ready  for  an  argument  on  an  altogether  different 
ca^e  which  I  had  to  make  on  April  21,  so  I  stayed  home  and  I  called 
in  around  10:30  in  the  morning  and  found  that  Mr.  Kleindienst  had 
called  me  earlier  that  riiorning  and  I  called  him  back  at  that  time  and 
apparently  got  him  in  the  middle  of  a  meeting,  and  the  essence  of  what 
he  said  was  that  they  had — he  had  considered  the  memorandum  and 
had  had  a  meeting  uith  respect  to  it  but  he  did  not  tell  me  who;  he 
told  me  he  thought  the  answer  was  going  to  be  no,  but  he  couldn't 
talk  to  me  but  he  would  call  me  later.  I  told  my  secretary  when  he 
galled  to  let  me  know  the  next  time. 

So  he  called  in  again  about  4:30  that  afternoon  end  at  that  time 
siiid  that  he  had  talked  with  the  Solicitor  General  and  the  Solicitor 
General  had  arranged  with  Covington  and  Burling  for  a  30  day 
extension  of  the  filing  of  the  jurisdictional  statement  in  the  GrinneU 
case.  Again,  he  didn't  have  time  to  discuss  the  matter  at  length  then, 
that  he  would  again  talk  with  rae  about  it  when  he  had  n  chance. 

I  told  Mr.  Aibel  on  each  occasion  vvhat  Mr.  Kleindienst  had  told  me. 
I  knew  by  that  time — Mr.  Aibel  and  I  both  knew  at  that  time  that 
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12.2     RICHARD  McLAREN  MEMORANDUM,  APRIL  19,   1971 


Mr.     Mc:Ij.-!  i-'Tj 
i\r.    Cor.iu'-.va 


Pdchnrd  G.  Klcindiynst  April  19,  1971 

Dojuty  Attorney  Ccnaral 


Richard  \i.   f'cLaron 
A3sisti\xit  Attorney  Gcnorai 
Antitrust  Division 

ITT-Crinnall  Anpa&l 

I  have  reviewed  the  Davis  Pol2c  letter  of  April  IS  on 
the  above  subject  and  cry   cora.-ents  are  set  forth  below. 

The  ITT-Grinnell  case  raises  no  question  whatever 
"of  whether  jrversification  rrt^rqers  should  be  barred 
.  .  .  , ■  Although  our  views  on  najor  cone lomer ate 
mergers  have  been  kno'.^n  for  two  years  now,  and  despite 
the  downturn  in  tlia  stock  raarket  and  the  econoHiy, 
divarsification  r^ergers  in  1970  still  ran  in  the 
ncivj'ib-orhood  of  J,  000.   ITT  itself  inade  fifteen 
conglov.ierato-type  acquisitions  in  the  first  eight  u^cnths 
of  1970  and,  under  the  Clayton  Act  as  v;a  interpret  it, 
tiiese  acquisitions  did  not  violate  tlie  law. 

Also,  a  Suprei-e  Court  decision  in  ITT-grinnell  \rill   not  . 
necessarily  plow  nev/  gro'und.   '.Ve  tried  this  case  on  the 
theory  that  the  merger  generated  undue  reciprocity 
power*  (relying  en  t.he  Suorecs  Court's  Consolidatad  Foods 
decision) ,  and  that  it  would  entrench  Crinnell,  which 
is  a  dominant  corpany  in  the  sprinkler  business  (relyin»j 
on  the  Supreme  Court's  decision  in  Procter  &  Gaisble- 
Clorox)  .   As  a  third  ground,  we  urged  the  le»7islacive 
history  of  Section  7,  i-e**  ti^at  Congress  specifically 
stated  that  the  Section  7  oL^endraents  adopted  in  1950 
were  dosignsrd  to  roach -vertical  and  conglomerate  mergers, 
as  well  as  horizontal  ones,  and  to  sterr  the  tide  of 
advancing  econoaic  concentration  by  nerger, 

ITT's  appeal  coraes  at  a  very  late  hour.  Ue  filed  our 
notice  of  appeal  in  the  Supre:.:e  Court  on  March  1st.  . 
ITT  has  had  seven  weeks  to  make  its  pitch  for  csn    \   ::' 
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Auiiiiniatration  policy  rnvicw.  'ia   hav«  already  had 
one  extonaion  of.   tiite  fron  tiia  iiuprontc  Court  and 
it  woclu  be  hiqlaly  ernbarrassinc;  to  o.zk   for  anofch-ir> 
when  our  juri3»iictional  stataaent  is  «Juo  to  he  filed 
tor.'.orrow  {Tv^ril  2C)  .  Any  such  rcquast  certainly 
would  ba  taken  as  a  sicjn  of  weaknooo,  and  very  possibl^j" 
could  under:nine  tha  bi'j-nergor  detorrcnt  v/hich  we  have 
1:hu3  far  developed. 

I  knov*  you  have  very  much  in  mind  the  strong  position 
I  have  taJ:en  v/ith  regard  to  using  Section  7  of  tiie 
Clayton  Act  to  hold  do:vn  the  raost  anticoa'petitiva 
Jcinds  of  conglomerate  mergers  —  both  for  the  good 
of  the  economy  and  because,  if  this;  position. is  not 
accepted^  we  alr.ost  certainly  v;ill  have  high/jrestrictive 
legislation,  t-it.   Mitchell  agreed  vjith  tliis  program 
before  Inauguration  Day  and  personally  went  on  record 
in  support  of  it  in  his  Savannah  speech  in  June  of 
1969,   I  certainly  do  not  f-.ean  to  suggest  that  we  should 
follow  A  policy  which  has  proved  a  bankrupt  one  just 
for  the  sake  of  consistency.  But  in  this  case,  to 
solicit  the  opinions  of  Cocunerce,  Labor,  et  al,  would 
*xno\mt  to  abandoning  a  basic  policy  of  the  Department 
when  tlie  reasons  for  continuing  it  are  just  as  strong 
as  they  ever  were. 
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14.     BttglimlBg  at  3:03  p.m.  on  tlic  aft«mooB  of  April  19,  1971  th« 
Pr— H— t  ast  wlek  Eturllcham  and  Gaorga  Shultx,  Dlractor  of  tha 
Offloa  of  Maaagaaant  and  Budgat.  Tha  antltniat  actions  agalaat  ITT  vara 
awmg  tha  sobjacts  diac«iaaad.  Ehrlichaan  said  that  tha  daadlina  for  tha 
ITT-tolnnall  appaal  was  tha  following  day  and  ha  reported  that,  despite 
his  attaopts  to  giira  tha  Justice  Dapartaant  "signals,"  the  appeal  was 
being  pursued.  The  Preaidant  than  telephoned  Kleindienst  and  ordered 
hla  to  drop  the  appaal.  After  the  telephone  conversation  the  President 
wi^reaaad  hia  concern  that  McLaren's  actions  with  respect  to  congloaerates 
ware  contrary  to  the  Adainiatration's  antitnist  policy. 
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TRANSCRIPT  PREPARED  BY  THE  IMPEACHMENT  INQUIRY 
STAFF  FOR  THE  HOUSE  JUDICIARY  COMMITTEE  OF  A 
RECORDING  OF  A  MEETING  AMONG  THE  PRESIDENT, 
JOHN  EHRLICHMAN  AND  GEORGE  SHULTZ  ON  APRIL  19, 
1971  FROM  3:03  TO  3:3A  P.M. 


PRESIDENT: 


Yeah.  Let's  see  [unintelligible] 


EHRLICHMAN: 


Yeah.   [Unintelligible]  antitrust  thing. 


PRESIDENT: 


No  [unintelligible] 


UNIDENTIFIED:    Um  hm. 


EHRLICHMAN: 


PRESIDENT : 


We  are  going  to  see  the  Attorney  General  tomorrow, 
and  by  then  it  may  be  too  late,  in  a  sense, 

Hm.  Honestly? 


EHRLICHMAN:      ITT  case,  where  God  knows  we  have  made  your  position  as 
clear  as  we  could  to  Mr.  what ' s-his-name  over  there. 


PRESIDENT: 


McLaren . 


EHRLICHMAN:      And,  uh,  John  has  said  because  ITT  is  involved,  he's  not 

involved  because  he's  got  a  conflict  of  interest  eoine  back 
to  the  old  law  firm. 


PRESIDENT: 


Huh,  [unintelligible] 


EHRLICHMAN:      Richard  Kleindienst,  uh,  uh,  has  been  supervising 

McLaren's  work.   It's  the  Grinnell  case.   It  involves  an 
attack  on,  uh,  conglomerates,  on  a  theory  which  specifically 
had  been  contemplated  by  the  Johnson  Administration  and 
laid  aside  as  too  anti-business. 


NOTE:     The  quotation  marks  used  in  this  and  other  House  Judiciary 
Committee  transcripts  are  for  convenience  and  do  not 
indicate  verbatim  quotation  by  the  speaker. 
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PRESIDENT:       Kleindienst  is  in  this?   [Picks  up  telephone. 1 

EHRLICHMAN:      Yes. 

PRESIDENT:       [To  telephone  ©perator]  Dick  Kleindienst.   [Hangs  up.] 

EHRLICHMAN:      And  ~ 

PRESIDENT:       How  long  before  that  [unintelligible]  do  you  expect  a 
noritoriun? 

EHKLICHMAN:      Well,  they  filed  a  notice  of  appeal.   If 

PRESIDENT:       Who  did? 

EHRLICHMAN:      we  do  not  file  a  statement  of  jurisdiction  by  tomorrow 
the  case  is  dead,  and,  uh, 

PRESIDENT:       Who? 


EHRLICHMAN: 


uh  —  the  Justice  Department, 


PRESIDENT: 


They're  not  going  to  file. 


EHRLICHMAN:      Well,  I  thought  that  was  your  position. 


PRESIDENT: 


Oh,  hell. 


EHRLICHMAN: 


PRESIDENT: 
EHRLICHMAM: 


I've  been  trying  to  give,  I've  been  trying  to  give  them 
signals  on  this,  and,  uh,  they've  been  horsing  us  pretty 
steadily.  Uh,  uh,  Geneen  — 

Statement  of  Jurisdiction. 
Right. 
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I  don't  want  to  know  anything  about  the  case.   Don't  tell 


EHRLICHMAN:      Yeah,  I  won't. 

PRESIDENT:       thing  about  it.   I  don't  want  to  know  about  Geneen. 

I've  met  him  and  I  don't  know  —  I  don't  know  whether 
ITT  is  bad,  good,  or  indifferent.   But  there  is  not  going 
to  be  any  more  antitrust  actions  as  long  as  I  am  in  this 
chair . 


EHRLICHMAN: 


Well,  there's  one 


PRESIDENT: 


God  damn  it,  we're  going  to  stop  it. 


EHRLICHMAN:      All  right.   There's  this  other  one  that  you  are  going  to 
talk  to  John  about  tomorrow  on  the  networks. 


PRESIDENT: 


Well,  I  don't  want  him  to  do  that,  for  other  reasons. 


EHRLICHMAN:      Well,  that's  right.   This,  that's  — 


PRESIDENT:      This  is  the  wrong  time. 


EHRLICHMAN:     These  are  all  coming  together. 


PRESIDENT: 


We  wanted  to  do  that  at  another  time. 


EHRLICHMAN:     Okay,  but  that's  all  coming  together  you  see  at  this 
point  in  time,  so  uh,  uh,  it's,  it's  [unintelligible] 

PRESIDENT:      Where's  Kleindienst?   Isn't  he  in  town? 

EHRLICHMAN:     Yeah.   He's  in  his  office.   I  just  talked  to  him  about 
an  hour  ago.   And,  uh  — 
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PRESIDENT;      Well,  we'll  take  care  of  It. 

EHRLICHMAN:  Okay.   Beyond  that,  uh  ~ 

PRESIDENT:  [Unintelligible]  cut  out  this  damn  thing.  Bob  —  ,  John. 

SHULTZ:  In  this,  uh,  talk  that  I  am  making  speeches  — 

PRESIDENT:  Yeah,  you  talking  economic, 

SHULTZ:  Yeah, 

PRESIDENT:  [Unintelligible]  great. 

SHULTZ:        which  I  quote  you  with,  uh  —  I'd  like  to  get  you  to  riffle 
through  it  when  I'm  done  to 

PRESIDENT:      Sure,  I  will. 

SHULTZ:        see  what  kind  of  shape,  but  there  is  a  section  on  the 
question  of  is  there  something  new  about  the  economy 
today.  Has  business  become  more  monopolistic,  and  so 
on.  And  I  go  through  the  various  studies  of  [Telephone 
buzzes]  concentration  and  the  vertical  integration  and  — 

PRESIDENT:      [Picks  up  telephone.]  Yeah. 

Hi,  Dick,  how  are  you? 

Fine,  fine.  I'm  going  to  talk  to  John  tomorrow  about  my 
general  attitude  on  fintitrust,  and  in  the  meantime,  I 
know  that  he  has  left  with  you,  uh,  the  IT  &  T  thing  because 
apparently  he  says  he  had  something  to  do  with  them  once. 


(816) 


14.1     TRANSCRIPT  OF  APRIL  19,    1971  MEETING 
Well,  X  have,  I  have  nothing  to  do  with  them,  and  I  want 
something  clearly  understood,  and,  if  it  is  not  understood, 
McLaren's  ass  is  to  be  out  within  one  hour.   The  IT  &  T 
thing  —  stay  the  hell  out  of  it.   Is  that  clear?   That's 
an  order. 

The  order  is  to  leave  the  God  damned  thing  alone.   Now, 
I've  said  this,  Dick,  a  number  of  times,  and  you  fellows 
apparently  don't  get  the  me —  ,  the  message  over  there. 
I  do  not  want  McLaren  to  run  around  prosecuting  people, 

raising  hell  about  conglomerates,  stirring  things  up  at 
this  point.  Now,  you  keep  him  the  hell  out  of  that. 
Is  that  clear? 

Or  either  he  resigns.   I'd  rather  have  him  out  anyway. 
I  don't  like  the  son-of-a-b±tch. 

The  question  is,  I  know,  that  the  jurisdiction  —  I 
know  all  the  legal  things,  Dick,  you  don't  have  to  spell 
out  the  legal  — 

That's  right. 

That's  right.  Don't  file  the  brief. 

Your  —  my  order  is  to  drop  the  God  damn  thing.   Is  that 
clear? 


Okay.   I Hangs  up.] 
SHULTZ :        Anyway ,  looking  — 
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PRESIDENT:      I  hope  he  resigns.   He  may. 

SHULTZ:        If  you  look  at  concentration  ratios  over  a  period  of  time, 
on  horizontal  integration.  If  you  look  at  ratios  of  sales 
to  value  added  on  vertical  integration,  what  you  find  is  no 
evidence  of  any  Increase  in,  in  monopoly  in  American  business. 
In  fact,  over  a  thirty-year  period,  and  I  checked  this  over  with 

my  friend  Stlgler  who  has  made  a  lot  of  these  studies. 
If  anything,  you  see  a  decline.  And  in  the  conglomerate 
area  is  what  I  think  we  are  witnessing,  is,  uh,  a  sort  of 
a  reaction  to  the  buildup  of  conglomerates,  which  is 
perhaps  affected  somewhat  by  the  antitrust.  But  basically, 
the  market  place  is  taken  care  of,  in  a  sense  that  a  lot 
of  the  firms  that  acquired  businesses  that  they  really 
didn't  know  anything  about,  are  finding  that  they  can't 
run  those  businesses  very  well,  and  they  are  getting  rid 
of  them.   And,  uh,  so  there  is  a  cleansing  process  taking 
place.   And  where  you  have,  uh,  where  you  have  a 
[unintelligible]  of  conglomerates,  I  believe,  the  case  can 
be  made,  irfi,  rather  readily  in,  uh,  many,  many  Instances, 
that  they  add  to  the  sharpness  of  competition,  because 
they  acquire  a  relatively  small  firm,  they  give  it  muscle 
and  they  send  it  into,  Into  competition  and  make  the  market 
work  better.  At  least  this  is  the,  this  is  the  general 
posture  that  I'm  taking  in  this,  uh,  talk.   I  believe 
that  the  evidence  —  I  don't  —  I  mean  I  don't  —  I'm  not  a 
lawyer  and  I  don't  know  all  of  that  side  of  it. 

EHRLICHMAN:     You're  not  the  only  one. 
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PRESIDENT: 
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From  the  standpoint  of  the  economics  of  it,  uh,  I  would 
be  the  last  to  say  we  should  not  continue,  uh,  to,  uh, 

pursue  the  antitrust  laws  in  the  proper  way,  but,  the, 
uh  —  I  think  the  conglomerates  have  taken  a  bum  rap. 

This  is,  this  is  the  problem.   The  problem  is  McLaren's 
a  nice  little  fellow  who's  a  good  little  antitrust  lawyer 
out  in  Chicago.   Now  he  comes  in  and  all  these  bright 
little  bastards  that  worked  for  the  Antitrust  Department  for 
years  and  years  and  years  and  who  hate  business  with  a 
passion  —  any  business  —  have  taken  him  over.  They  haven't 
taken  him  over.   Then  of  course  McLaren  is  the  man.   They 
go  into  —  Kleindienst  is  busy  appointing  judges;  Mitchell 
is  busy  doing  other  things,  so  they're  afraid  to  overrule 
him.  By  God  they're  not  going  to  do  it.   I  mean  the  point 
is  that  on  this  antitrust  they  had  deliberately  gone  into 
a  number  of  areas  which  have  no  relationship  with  each 
other,  to  —  whether  it's  a  question  of  operating  more, 
more  efficiently  than  the  rest.  There's  simply  a  question 
of  tactically,  they've  gone  off  on  a  kick,  that'll  make 
them  big  God  damn  trust  busters.  That  was  all  right  fifty 
years  ago.   Fifty  years  ago  maybe  it  was  a  good  thing  for 
the  country.   It's  not  a  good  thing  for  the  country  today. 
That's  my  views  about  it,  and  I  am  not  —  We've  been, 
been  through  this  crap.   They've  done  several  of  them  already 
about  —  They  have  raised  holy  hell  with  the  people  that 
we,  uh,  uh  —  Well,  Geneen,  hell,  he's  no  contributor. 
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He's  nothing  to  us.   I  don't  care  about  hln.   So  you  can 
I've  only  met  hln  once,  twice  —  uh,  we've,  I'm  just, 
uh  —  I  can't  understsind  what  the  trouble  is. 


EHRLICmAN: 


Well, 


PRESIDENT: 


It's  McLaren,  isn't  it? 


^SLIC»AM: 


McLaren  has  a  very  »trong  sense  of  mission  h«re. 


PRESIDENT: 


Good  —  Jesus,  he's  —  Get  him  out.   In  one  hour. 


EH^ICHNAH: 


He's  gat  a 


PRESIDENT: 


one  hour. 


E^iLICHMAN:     very  strong  — 

PRESIDENT:      And  he's  not  going  to  be  a  Judge,  either.   He  is  out 

of  the  God  daim  government.   You  know,  just  like  that  regional 
office  man  in,  in,  in  San  Francisco.   I  put  sn   order  into 
Ealdes^  today  that  be  be  fired  tod«^. 

Ye^. 

Today.  Anybody  that  didn't  follow  what  we've  done  per 
the  latest 'd  have  his  ass  out.  Unless  he  Is  a  —  What 
Is  he ,  is  he  a  tepublioas  hack  or  someldting? 

EHRLICHMAN:     No,  I  don't  even  know  vtio   he  is. 

PRESIDENT:      How  could  he  ~  I  mean,  that's  ridiculous  that  he  went 
throu^  there  with  one 

EHRLICHMAN:     Five  — 


EHRLICHMAN: 


PRESIDENT: 
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PRESIDENT:      applications  out  of  four  thousand  he'd  been  processing. 
He  didn't  follow  what  we  said.   To  hell  with  him.   We've 
got  to  be  a  little  bit  more  effective  here.   You're  not 
going  to  [unintelligible].   Oh,  I  know  what  McLaren  is, 
he  believes  this. 


EHRLICHMAN: 


Yeah. 


PRESIDENT: 


I  know.   Who  the  hell  —  he  wasn't  elected  [unintelligiblej 


EHRLICHMAN: 


That's  the  point  — 


PRESIDENT: 


He  is  here  by  sufferance. 


EHRLICHMAN : 


That's  the  point. 


PRESIDENT:      And  he  is  not  going  to  stay  one,  uh,  another  minute.   Not 
a  minute.  Because  he's  going  after  everybody,  you  know, 
just  —  Why  the  hell  doesn't  he  go  after  somebody  that,  uh 


EHRLICHMAN: 


[Laughs]   That's  been  suggested. 


PRESIDENT: 


Oh. 


EHRLICHMAN: 


PRESIDENT: 


Your,  uh,  your  television  sense  is  apparently  pretty  good. 
They,  uh,  you  know,  we  got,  uh,  a  narcotics  show  on. 

Did  you? 


EHRLICHMAN: 


Uh,  called  "O'Hara  -  The  United  States  Treasury,"  and 
it  had  a  hell  of  a  rating  its  first,  uh,  its  first 
time  — 


PRESIDENT: 


"r>«uo...„" 


'O'Hara"  was  it  called? 


EHRLICHMAN: 


It  was  called:   "O'Hara  -  The  United  States  Treasury.' 
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t  saw  It. 


EHRLICHMAN: 


They,  they  sent  it  over. 


PRESIDENT: 


EHRLICHMAN: 


I  saw  It. 


Is  It  any  good?  It  got  a,  it  got  a  twenty-eight,  uh, 
in  seventy  cities,  uh,  on  its  Neilson,  so  it's,  it's 
apparently  pretty  popular.   [Unintelligible] 


PRESIDENT: 


Hm. 


EHRLICHMAN:      So,  uh  — 

PRESIDENT:       You  know,  all  of  those  spy  shows  get  great  thing  you  know, 

EHRLICHMAN:      Yeah. 

PRESIDENT:       Well,  anyway  —  It  was  a  good  show.  It  was  a,  like  all 

those  things.  My  God,  they  had,  uh,  they  had  guys  chasing, 
chasing  people  with,  uh,  airplanes  and  all  that  sort  of 
thing.   I  don't  think  it  quite  worked  that  way,  but,  at 
least  they  still  can  [unintelligible]  bring  the  stuff  in. 


EHRLICHMAN: 


Yeah. 


PRESIDENT:      And  it's  fascinating. 


EHRLICHMAN: 


Well,  it's  a  thirteen  week  series,  it  opened  up. 


PRESIDENT: 


Yeah. 


EHRLICHMAN: 


Be  going  on  now. 


PRESIDENT: 


Right.  Yeah. 


EHRLICHMAN: 


Uh,  you  asked  for  a  PR  plan  on  crime.  The,  uh  -- 
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PRESIDENT: 


EHRLICHMAN: 


PRESIDENT: 


EHRLICHMAN: 


PRESIDENT: 


EHRLICHMAN: 


PRESIDENT: 


EHRLICHMAN: 


PRESIDENT: 


EHRLICHMAN: 
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Get  any  cooperation? 

Well,  uh,  we've  got  our  boys  working  on  It.   It  1b  going 
to  take  a  little  time,  'cause  we're  shifting  into  another 
phase  on  this  whole  thing  now. 

What's  the  crime  now? 

Well,  crime  statistics  are  going  to  start  running  against 
us  regardless  of  — 

We  can  do,  because  —  7 

—  because  of  the  entry  of  more  and  more  kids  into  that  — 
what  is  it,  fifteen  to,  fifteen  to  twenty  age  bracket. 
They  expect  that  burglaries  and  robberies,  for  instance, 
are  going  to  go  up  thirty  per  cent  in  the  next  few  years. 
Just  from  the  number  of  fifteen  to  twenty-four  year  olds 
that  are  going  to  increase.  They're  going  to  have  that 
many  more,  so  Just  statistically,  the  probabilities  — 

Well,  what  if  you  ctui't  do  anything  about  it? 

Well,  we  can't  on  that,  probably,  but  there  are  a  lot 
of  other  things  that  we  can  do  and  we're  trying  to  gin 
up  a  bunch  of  stuff  on  other  aspects  of  crime  that  we 
can  get  Into,  other  than  — 

How  about  turning  to  this,  if  the  mugging,  if  the  mugging 
[unintelligible] 

We're  still,  we're  still  doing  pretty  well  there,  Mr. 
President. 
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PRESIDENT:  Let's   try  to  knock  that  down.      That's  where  we  had  a 

responsibility , 

EHRLICHMAN:      Right. 

PRESIDENT:       and  then  blame  the  states  for  falling  to  knock  this 

down. 
EHRLICHMAN:     We  can,  we  can  do  that.  We  can  do  that. 


PRESIDENT: 


All  right. 


EHRLICHMAN:     And,  uh,  we've  been,  been  working  with  Wilson  on  some 

more  things  that  we  could  do  here.   But,  uh,  uh,  George 
and  I  have  been  talking  a  little  bit  about  our  District  of 
Columbia  situation,  and,  we're  going  to  have  to,  we're 
going  to  have  to  be  sure  that  our  management  of  that  is , 
is  very  tight,  'cause  the  only  way  that  we  get  these  re- 
sults is  by  just  really  keeping  on  top  of  these  guys  every 
day. 

PRESIDENT:      Yeah.   Who  is,  uh  — 


EHRLICHMAN: 


So,  anyway  — 


PRESIDENT: 


Who's  in  charge? 


EHRLICHMAN: 


PRESIDENT: 


EHRLICHMAN : 


It'll  be  [unintelligible]  and  there  will  be  some  [unin- 
telligible] [ 

Who's  in  charge  in  the  district.  Mayor? 

Nathan.  Right.  Now,  then,  in  to  the  Mayor,  uh.  Watt,  the 
Deputy  Mayor,  who  is  kind  of  [unintelligible]  and  to 
the  Chief  of  Police.  Klein's  moved  each  one  of  those  fellows 
separately,  and  we,  we,  work  on  each  one  of  them  differently.' 
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PRESIDENT:      It  can  be  done  here  In  the  District,  wad   I  think  we  can 
settle  It. 

EHRLICHMAN:     Our  PR  campaign  itself  —  that's  going  to  take  a  little 
more  time  than  had  been  alloyed  lunintelligible]  bear 
with  us  a  little  bit  more  and  so  — 

PRESIDENT:      Well,  we're  going  after  drugs.   We  just  want  to  be  sure 
that  we,  uh. 


EHRLICHMAN: 


—  show  that  the  — 


PRESIDENT:      show  the  radicals  something  —  you  doing  something, 
John. 

EHRLICHMAN:     Well,  the  Mafia,  the  organized  crime  thing,  we  show  quite 
a  lot  of  action.   Bombing  things. 


PRESIDENT: 


Good. 


EHRLICHMAN:  we'll  get  a  break  in  the  Capitol  bombing  case  one  of  these 
days. 

PRESIDENT :  Right . 

EHRLICHMAN:  They  think  they  know  who  did  that.  This  — 

PRESIDENT:  What  —  is  the  Grand  Jury  cranking  out  one  count,  or  what? 

EHRLICHMAN:  It's  the  same,  uh, 

PRESIDENT:  Weathermen? 


EHRLICHMAN: 


Bemadette  Dome,  uh,  Rennie  Davis  bunch. 


PRESIDENT: 


Good. 
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EHRLICHMAN:      And,  uh,  they've,  they've  got  an  informant,  and  they're 
working  on  It,  and  they're  beginning  to  develop  their 
lines  on  that.   The,  uh,  they're  about  to  bust  the,  uh, 
FBI  burglary  of  that  branch  office,  and,  that  comes  all 
back  to  the  Berrlgan  crowd. 


PRESIDENT: 


Oh,  uh,  oh.  Is  that  It? 


EHRLICHMAN: 


Yeah. 


PRESIDENT: 


That'd  be  terrible. 


EHRLICHMAN: 


Yeah.  And,  uh,  they  — 


PRESIDENT: 


They  brought  one  on  us? 


EHRLICHMAN:      They  brought  a  reindictment.  All  that  Berrlgan  bunch,  the 
co-consplr —  ,  conspirators,  on  a  broader,  on  a  broader 
Indictment  basis,  uh,  that  has  to  do  with,  uh,  subverting 
the  whole  selective  service  system.  And,  each  one  of  these 
burglaries,  and  each  one  of  these  destruction  of  files  and 
all  that,  fits  within  the  larger  context.   So,  we  are  going 

through  another  grand  jury  proceeding  right  now  on  that. 
There  will  be  quite  a  lot  activity  on,  on,  that  kind  of 
extreme  violence  front.  Even  though  the  street  crime 
thing  Is  not  going  to  show  up  very  well.  We're  going  to 
have  to  put  our  accent  where  we  can.  The  prison  thing, 
the  court  reform  thing,  and  those  other  things  that  are 
really  significant,  but  are  less  sexy,  we'll  continue  to 
push  along  on.  And,  there  are  some  things  we  can  do  there. 


PRESIDENT: 


[Unintelligible]  others  in  this  if  we  can. 


41-n31  O  -  74  -  22 


(325) 


EHKLICHMAN: 


PRESIDENT: 


14. 1     TRANSCRIPT  OF  APRIL  19,    1971  MEETIHG 
Well,  we  —  the  kind  of  thing  we  were  talking  about  where 
you,  where  you  visit  this,  this,  uh. 

Yeah, 


EHKLICHMAN:     this  facility  and,  uh,  some  of  those  things  begin  to 

point  at  some  of  these  areas  —  your  interest  in  them  and, 
and,  uh,  so  on.  We'll  be  coming  at  you  with  a  program. 
On  suburban  housing,  uh.  Supreme  Court  decided  the  case 
the  other  day,  called  the  Lackawanna  case  —  Lackawanna, 
New  York  —  that's  a  case  where  the,  where  the  Court  found 
as  a  matter  of  fact  that  the  zoning  rested  on  a  racially 
discriminatory  basis;  struck  the  zoning  down. 

PRESIDENT:      Yeah. 

EHRLICHMAN:     Uh,  I  think  there's  enough  in  that  decision,  that  you 

can  say :  Okay ,  we  now  know  what  the  law  is  —  the  Supreme 
Court  decision  —  we  now  know  what  the  law  is.   So,  we 
are  going  to  enforce  the  law  and  that's  going  to  take  care 
of  all  these  associated  problems  here. 

PRESIDENT:      What  does  it  do  again? 

EHRLICHMAN:     Well,  it,  uh,  in  effect  it  announces  the  law,  with 
regard  to  racial  discrimination,  in  the  location  of 
housing  proj — ,  Fed — ,  Federally  assisted  housing  pro- 
jects. 

PRESIDENT:      And,  and,  says  what? 
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EHRLICHMAN:     Says  that  the  trier  of  fact  will  determine  whether  or 

not  there  was  a  racial  motivation  from  the  exclusion  of  this. 
If  he  finds  that  there  was,  it's  illegal;  if  he  finds 
there  wasn't,  then  it  isn't.   And  so  this  comes  down  to 
a  question  of  fact  in  each  case,  for  the,  for  the 
Court  —  for  the  trier  of  fact.   The  Court  is  the  proper 
forum  for  this.   Not  the  administrative  officer  in  HUD. 
So  it  —  I  think  we  can  make  something  that  will  be  along 
the  lines  of  your,  your  basic  thinking  on  this. 

PRESIDENT:      [Unintelligible]  comes  down  the  middle  in  cases. 

EHRLICHMAN:       Well,  it  isn't  down  the  middle.   It,  it,  what  it  says 
is,  that  every  one  of  these  is  a  separate  case  to  be 
decided  on  it's 


PRESIDENT: 


So  you  don't 


EHRLICHMAN: 


own  facts  by  the  Court. 


PRESIDENT: 


You  don't  have,  then,  a  national  — 


EHRLICHMAN:       You  don't  have  national  decisions  done  on  the  military 
basis  of  the  Department  of  Housing  and  HEW. 


PRESIDENT: 


[Unintelligible]  the  Black  Jack  case,  or  not? 


EHRLICHMAN:       Well,  It  says  the  Black  Jack  case  ought  to  be 

litigated,  and  uh  —  All  of  these  cases  ought  to 
be  litigated. 


PRESIDENT: 


The  Supreme  Court 


EHRLICHMAN: 


In   S — ,  Supreme  Court  denied  certiorari. 


PRESIDENT : 


Have  you  told  John,   uh,   —  does  Romney  know  this? 
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EHSLICHMAN:       Well,  he  knows  the  case  came  down,  sure. 

PRESIDENT:        Does  he  understand  it? 

EHRLICHMAN:       I  think  so.   I  think  he  does.   But  I've  held  every- 
body off  pretty  much,  and  said  that 

PRESIDENT:        Good. 

EHRLICHMAN:       This  thing  is  now  in  process. 

PRESIDENT:        That's  where  it  ought  to  be. 

EHRLICHMAN:       And,  we're,  we're  just  holding  it  there.   But,  I 
got  to  make  a  trip  west  — 

PRESIDENT:        What's  the  size  of  the  opinion,  opinion?  Was  it,  uh, 
unanimous? 

EHSLICHMAN:       Uh. 

PRESIDENT:       Did  they  just  deny  certiorari? 

EHRLICHMAN:       Denied  certiorari.   So  we  don't  know.  The  Circuit 

Court  was  a  very  strong  opinion.   And,  uh,  uh,  I  think, 
uh,  probably  it's  good  law,  by  and  large. 

PRESIDENT:  The  Court  finally  decided  not  to  get  into  this. 

EHRLICHMAN:  Yes,  at  least  — 

PRESIDENT:  That's  good. 

EHRLICHMAN:  Uh,  now,  about  the  first  of  next  week, 

PRESIDENT:  Yeah. 

EHRLICHMAN:       uh,  we're  going  to  be  in  shape  to  start  drafting 

a  policy  statement  on  this,  if  you  wish.  Uh,  the  other 
thing  we  could  do  is  simply  make  an  announcement,  that, 
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as  far  as  the  Black  Jack  case  itself  is  concerned,  in 
viev  of  the  Lackawanna  case,  and  some  of  these  other 
considerations , 


PRESIDENT: 


Yeah. 


EHRLICHMAN: 


PRESIDENT: 


uh,  we  are  going  to,  we're  going  to  take  the  position 
that ,  the  party  should  litigate  these  without  the 
intervention  of  the  Department 

That's  right.   That's  better. 


EHRLICHMAN: 


of  Justice. 


PRESIDENT:        That's  better.   The  main  point  is  that  —  keep  us  out 
of  it.  If  you  can.   I  mean  it's,  uh,  it's,  uh,  a  can 
of  worms.   No  way  you  can  —  I,  I  prefer  a  different 
course  — 

EMRLICHMAN:       Once  you  did  —  but,  but,  then  the  question  is:   Does 
the  Department  of  Justice  intervene 

PRESIDENT:        No. 


EHRLICHMAN: 


in  all  these  cases,  you  see?  Once  you  start  that. 


PRESIDENT: 


No .   No . 


EHRLICHMAN: 


PRESIDENT: 


uh,  see,  you've  got  a,  you  got  a  kind  of  a  blank  check. 

You  lunintelligible]  Leonard  Garment  who  I'd  never  [unin- 
telligible] but  — 
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EHSLICHMAN:        [Laughs]   You'd  be  in  every  damn  case. 
PRESIDENT:        You'd  be  eager  to  — 

EHSLICHMAN:       Yeah,  so,  uh,  what  we  try  and  do  is  to  begin 
to  draft,  uh,  a  concise  statement 

PRESIDENT:        A  concise  statement  — 

EHRLICHMAN:       that,  uh,  [unintelligible] 

PFESIDEHT:        it's,  it's  [unintelligible].  Waffles  it  and  gets 
out  of  it . 

EHRLICHMAN:       Well,  we're  not  going  to  be  permitted  a  very  good 
waffle,  I  am  afraid.  Vh.,   it's  going  to  be  subject 
to  tremendoBS  ecrstlay.   But,  tdi, 

PRESIDENT:        All  right. 

EffitLICHMAN:       we'll  try  to  make  it  as  tight  as  we  can,  and  indi- 
cate why  it  is 

PRESIDENT:        Good. 

EHRLICHMAN:       that  the  Federal  Govemnent  cannot  be  Intervening  In 
every  way. 

PRESIDENT:        Yeah.  One  of  the  reasons,  George,  that  you  got  to  act 

oa  that  SBA  $f^   —  I  don*^t  oare  If  he's  a  kid  with  eight  - 
a  gt^r  with  eighteen  kids  —  is  that  we  have  no  discipline 
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In  this  bureaucracy.  We  never  fire  anybody.  We  never 
reprimand  anybody.   We  never  demote  anybody.   We  always 
promote  the  sons-of-bitches  that  kick  us  in  the  ass . 
That's  true  in  the  State  Department.   It's  true  In  HEW. 
It's  true  in  0MB,  and  true  for  ourselves,  and  it's  got 
to  stop.  This  fellow  deliberately  did  not  —  I  read 
the  memorandum  —  he  did  not  carry  out  an  order  I  per- 
sonally gave.   I  wrote  the  order  out  [unintelligible]. 
And,  the  son-of-a-bitch  did  not  do  it.   Now,  I  don't  care 
what  he  is.  Get  him  out  of  there.  Get  him  out  of  San 
Francisco,  if  he's,  he's  —  the  head  is  got  to  roll. 
I'd  roll   Kleppe's  if  it  weren't  for  the  fact  that 
I  know  that  Kleppe  wasn't  in  there  long  enough 
to  know  where  the  toilet  was.   But  this  guy,  in  San 
Francisco,  was  the  head  of  the  Office.   He  was  incompe- 
tent.  I'm  sure  it  wasn't  deliberate.   He  was  either  in- 
competent or  deliberately  just  didn't  do  it.   So  —  but, 
the  main  point  is,  and  I  like,  as  I  told  Haldeman,  it's 
got  to  be  done  with  publicity.  And,  let  him  roll.   So 
that  —  as  a  warning  to  a  few  other  people  around  in 
this  Government,  that  we  are  going  to  quit  being  a  bunch 
of  God  damn  soft-headed  managers.   I  really  think  you 
got  to  do  it. 


EHKLICHMAN:      Yeah. 
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PRESIDENT:       You've  got  to  do  It.   That  Is  the  trouble  with  McLaren. 

McLaren  thinks  he's  going  to  do  everything.   To  hell  with 
him.   X  mean,  we,  we're  willing  to  go  along  with  it, 
but  he  cannot  deliberately  just  thumb  his  nose  at  every- 
thing that  comes  from  this  office,  John.  He  is  not  that 
big,  and  of  course,  if  John  Mitchell  won't  stand  up  to 
him,  I  will.   I  don't  want  to,  but  I'll  have  to.  We  are 
not  going  to  have  it.   All  that  they  have  to  do  In  this 
case  —  I  know  what  the  procedure  is  —  is  that  the 
Justice  Department  decides  whether  or  not  It's  going 
to  continue  to  fight  the  case.   Isn't  that  what  it  is? 


EHRLICHMAN: 


Right . 


PRESIDENT:       Then  —  w«ll,  God  damn  it,  they  lost  the  case   before. 

Lose  it.   Lose  it  for  once.   They  fought  the  good  fight, 
and  they  lost.  Aad,  let  the  little  bastards  work  on 
something  else.  Work  on  the  study  that  you've  asked 
them  to  send  us.   That  would  be  very  good. 


EHRLICHMAN: 


That  would  be  done  here. 


PRESIDENT:       I'll  say.   You've  got  to  get  us  some  discipline, 

George.   You've  got  to  get  it,  and  the  only  way  you  get  it, 
is  when  a  bureaucrat  deliberately  thumbs  his  nose,  we're 
going  to  get  him.  Now  next  year,  we're  going  to  get 
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this  —  that  time,  after  time,  after  time,  and  again. 
The  little  boys  over  in  State  particularly,  that  are 
against  us,  will  do  it.   Defense,  HEW  —  those  three  areas 
particularly.   They've  got  to  know,  that  if  they  do  it, 
something's  going  to  happen  to  them.   Where  anything  can 
happen.   I  know  the  Civil  Service  pressure.   But,  you  can 
do  a  lot  there,  too.   There  are  many  unpleasant  places 
where  Civil  Service  people  can  be  sent.   We  just  don't 
have  any  discipline  in  government.   That's  our  trouble. 
Now,  I'm  getting  a  little  around  the  White  House,  uh, 
but  we  got  to  get  it  in  these  departments.   That  should 
not  have  happened.   That  was  a  terrible  thing.   One 
hundred  and  five  applications  processed  out  of  four 
thousand  in  four  months,  three  months  or  whatever  it 
was  —  two  months.  God  damn  it,  that's  terrible.  All  at 
the  time  of  his,  his  [unintelligible].   So,  whatever 
you  —  well,  maybe  he  is  in  the  Regional  Office.   Fine. 
Demote  him,  or  send  him  to  the,  send  him  to  the  Guam 
Regional  Office.  There's  a  way.  Get  him  the  hell  out. 

EHRLICHMAN:       You're  going  to  have  a  revenue  sharing  hearing  starting 
on  Friday. 


PRESIDENT: 


Yeah. 


EHRLICHMAN: 


On.  rural  revenue  sharing. 


PRESIDENT : 


Yeah. 
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EHBLICHMAN: 


Uh,  we  talked  sometime  ago  about  — 


PRESIDENT: 


Rural  revenue  sharing. 


EHRLICHMAN: 


Yeah. 


PRESIDENT: 


Yeah. 


EHRLICHMAN:      It  comes  up  as  a  result  of,  of  some  hearing  taken  to 
the  Senate.   lUnintelligible]  subject  to  ecomonic 
development  in  the  nation  was  shifted  over  to  this,  as 
1  understand  it.   We  talked  about  John  Connally  being 
a,  sort  of  the  Administration  admiral  on  this. 


PRESIDENT: 


Yeah. 


EHRLICHMAN:      Uh,  this  would  be  a  place  for  him  to  sort  of  kick  it 

off,  and,  uh,  if  you  have  no  objection,  I'd  like  to  get 
him  briefed  up  and,  and,  lined  up  to  go  in  on  this,  in- 
stead of  just  Cliff  Hardin.  Because  I  am  afraid,  if, 
if,  we  lead  off 


PRESIDENT: 


[Unintelligible] 


EHRLICHMAN:      weakly,  uh  —  I  think  that  Hardin  will  have  to  be  in 
it,  but,  uh  — 


PRESIDENT: 


I  know,  but  he 
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EHRLICHMAN:     To  get  the  thing  off  on  the  right  foot,  I'd  like  to, 
I'd  like  to  start  with  Connally  on  these. 

PRESIDENT:      Well,  if  he's  willing. 

EHRLICHMAN:     Okay. 


PRESIDENT: 


EHRLICI9IAN: 


I  mean,  we,  we  want  to  remember  there's  a  big  gun: 
don't  want  to  pop  it  too  often. 

Oh  no,  no,  but  it'll  — 


PRESIDENT: 


It'll  waste  it. 


EHRLICHMAN:     This  is  a,  this  is  one  that  everybody's  going  to  be 
watching,  in  effect. 

PRESIDENT:      Really? 

EHRLICHMAN:     Well,  I,  I  have  to  assume  so.   It's,  uh,  it'll  be  the 
first, 

PRESIDENT:      What  about  general  revenue  sharing? 


EHRLICHMAN: 


SHULTZ: 


be  the  first  consideration  you  see  and  we  won't  get  to 
general  revenue  sharing  in  Ways  and  Means  for  another, 
oh,  I  gueas  six  weeks  probably,  isn't  it  George? 

Something  like  that.   It  could  be  before  that,  and  as  I  suppose 
somewhat — I  don't  know  whether  or  not  we  can  work  out  anything 
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with  Mills.   And,  have  you  had  a  chance  to  look  at  the 
various  formulas  that  Harper  and,  uh,  O'Neil  — 

Uh,  I  haven't  been  able  to  talk  to  him  about  It,  though, 
'cause  I  don't  understand  it  all. 


PRESIDENT: 


EHRLICHMAN: 


PRESIDENT : 


That  happens  for  tomorrow. 

It,  it  just  seems  to  me  with  that  the  first  hearing  on 
the  subject,  that  we  would  be  wise  to  get  Connally  to 
put  it  in  context . 

How  does  it  look? 


EHRLICHMAN: 


PRESIDENT: 


And,  uh,  uh,  I  think  it  looks  better  no*r  than  it  did 
because  we  gave  them  an  extension  business.  And' 

This  is  reorganization.   Oh,  is  this  the  new  [unin- 
telligible] 


EHRLICHMAN: 


[Unintelligible J.  Oh  yes. 


PRESIDENT: 


That  had  to  do  — 


EHRLICHMAN : 


SHULTZ: 


PRESIDENT: 


That  had  to  do  with  revenue  sharing. 

Both,  well,  both  —  [clears  throat] 

Oh,  I  see  it.  Uh,  uh,  a  maintenance  of  that  agreement 
rather  than  [unintelligible]  I  see.   [Unintelligible] 
I  see. 
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PRESIDENT. 
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So  that  would  be  the  facts  of  the  particular  — 

Well,  [vinintelllglble]  would  be  great  to  do  it,  then, 
if  he  would. 

All  right.  We'll  see  if  we  can  — 

He  knows  that , 

He  is  coming  over  this  afternoon  to  talk  about  it . 

he  knows  that  part  of  the  country  and  he  knows  the 
farmers,  and  he  knows  —  uh,  sort  of  kick  off  the 
reorganization  and  everything.  He'd  be  an  excellent 
guy  to  make  the  presentation,  if  he  is  willing.   Well, 
also,  assure  him  that  we're  not  [laughs]  going  to 
send  him  up  there  every  week. 

Yeah. 

'Cause  that's  not  right.  It's  going  to,  it's  a  waste  of 

a  good  property.  And  you  only  can  use  him,  you  know,  ^. 

and  I  don't,  I  don't  want  that  hauling  him  up  there, 
wasting  his  time. 

Yeah. 

[Unintelligible]  whether  we've  got  anything  more  we  can 
move  revenue  sharing,  ztnd  —  How  did  you  get  along  with 
Mills,  or,  do  you  know  him? 
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I  haven't  been  back,  to  film  since  the.  last  time  we  talked 
because  we  are  trying  to,  to  see  what  kind  of  a  prc^osal 
we  can  get  up  and  what,  how  different  formulas  work,  and 
how  they  affect  the  various  states  and  so  forth. 


PRESIDENT: 


Well  ~ 


SHULTZ: 


So,  I  haven't  done,  wanted  him  to  — 


PRESIDENT: 


You  mean  he'd  desire  to  move  the  thing? 


SHULTZ: 


He.' 11  -^ 


EHRLICHMAN: 


[Unintelligible]  his  staff  worked  on  it. 


PRESIDENT : 


Oh,  I  see. 


EHRLICHMAN: 


Which  is  not  done. 


PRESIDENT: 


I've  argued  where  he  is  waiting  for  us  to  present  to  him 


SHULTZ: 


The  last  time  I  talked  to  bin,.  I  just  described  the, 
the  general  approach,  and,  uh,  ve  talked  about  it,  and 
he,  he,  uh,  liked  it.   So,  I  said,  well,  I  would  work 
on  It  some  more.  And  I'd  talk  to  you  about  it.  And, 
vb.,   said  I  didn't  know  whether  you  would  buy  this  kind  of 
thing  or  not.   But  anyway,  uh,  this  was  a,  uh,  this  was  a, 
uh,  this  was  an  effort  to  try  to  see  if  there  wasn't  some 
connon  ground,  and  that,  uh,  we'd  try  to,  uh,  develop  sonw- 
tidng  a  little  bit  more  specific,  so  we  can  see  hov  it 
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affects  this  state  and  that  state  and  so  on. 

PRESIDENT:        George,  look  here.   Isn't  really  the  case  this: 
[Unintelligible]  Mills  or  Byrnes  or  anybody  else 
ever  come  up  with  anything  else  of  their  own 
thinking?  Right  up  — 


SHULTZ: 


Really,  nothing. 


PRESIDENT:        Isn't  that  true?  Well  then,  really,  really,  uh, 
we  just  got  to  press  ours.   I  mean.  If  theirs,  if 
that's  the  case  [unintelligible]  and,  uh,  and  who's, 
who  —  if  anybody's  got  a  better  thing,  let's  take  it. 


EHRLICHMAN: 


Uh,  Byrnes  is  sort  of  hipped  on  tax  credits. 


PRESIDENT: 


Oh,  God. 


EHRLICHMAN:       I  talked  to  Mel  Laird  at  some  length,  uh,  last  week 
about,  uh,  our  problem  with  Byrnes  — 


PRESIDENT: 


Yeah,  he  knows  him  well. 


EHRLICHMAN:       And,  he  is  going  to  talk  to  him  over  the  weekend,  and 
see  if  he  could 


PRESIDENT: 


Hm. 


EHRLICHMAN: 


midwife  some  accommodation  on  this , 


PRESIDENT: 


Yeah. 
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EHRLICHMAN: 


uh,  so,  uh,  I  expect  to  hear  from  Mel  today. 


PRESIDENT: 


EHSLICHMAN: 


Byrnes,  you  see,  really  plays  Into  the  hands  of  the, 
our  political  opponents  here  by  sort  of  talking  away  - 
which  is,  all  it  does  is  simply  —  it  raises  an  issue. 
Of  course,  he  isn't  going  to  get  tax  credit,  so, 
therefore  by  raising  —  all  he  does  Is  to  stop  our 
program  and  give  them  a  chance  to  say:  well,  program 
isn ' t  even  begun . 

He  is  causing  great  confusion  among  the  Republicans 
on  Ways  and  Means, 


PRESIDENT: 


Is  he? 


EHRLICHMAN:       because  he,  he's  not  showing  any  leadership,  and,  uh, 
he's  giving  them  an  anti- Administration  sienal  without 
any  place  to  go . 


PRESIDENT: 


Isn't  that  great? 


EHRLICHMAN:       And  so,  uh,  Mel  is  going  to  talk  to  him  in  those  terms, 
and  see  if  — 


PRESIDENT: 


Hel  said  he  would?  Do  you  think  Mel  will? 


EHRLICHMAN:       Yeah.   I  believe  so;  I  believe  so.   See,  we  hopped  over 
there  in  response  to  his  remark  to  you,  where  he  said, 
you  know,  revenue  sharing  wasn't  floating.  So, 
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Mel  said  he  would.   He  said  that  to  you  one  day.   I  am 
sure  you  sent  him  a  memo  and,  and  we  arrived  in  force 
and,  uh,  sat  down  with  him  and  said:   Okay,  what's  wrong 
with  it?  What  can  we  do  better?  Where  were  we  wrong,  and 
this  and  that  and  kind  of  caught  him  —  [laughs]  would, 
you  know,  had  to  put  up  or  shut  up  for  this  and,  and  so, 
we  then  got  into  a  discussion  about  the  Committee  problems, 
which  is  his  strong  suit.   And,  he  quickly  sorted  it  out 
and  said,  "Well,  I  think  John  Byrnes  is  the  key  to  this. 
He's  probably  not  going  to  run  for  re-election.   He's  being 
very  independent  with  this  Congress.  Uh,  about  the  only 
way,"  he  says,  "we  can  work  this  is  for  me  to  talk  to  him." 
So,  he  says,  "I'll  talk  to  him  over  the  weekend,  and  I'll 
be  in  touch  with  you."  What  we'll  build  toward,  if  we 
can,  is  a  meeting  with  all  the  Republicans  on  the  Com- 
mittee, to  just  talk  out  the  issues,  to  talk  about  the 
alternatives,  weigh  them  and  go  into  the  detail  with  them, 
and  ask  them  to  spend  an  afternoon  with  us.   And,  uh,  then, 
vih,  see  at  the  end  of  that  whether  we  don't  at  least  have 
the  rest  of  the  Republicans  with  us,  even  if  we  can't  get 
Byrnes.   Maybe  they  can  bring  him  along  with  the  House 
vote.   So,  that's  kind  of  our  strategy  now,  on  that  side. 
[Unintelligible]  these  guys  to  bear  on  the  merits,  I 
think  we  can  solve  a  lot 
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PRESIDENT: 
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Yeah .  Right . 


EHRLICHMAN: 


of  our  problems.   But  It's  just  — 


PRESIDENT : 


Well,  it's  basically  —  They've  been —  On  the  merits 
It 'a  really  a  question  of  their  —  they  don't  have 
anything  better,  but,  they  therefore  are  always  unsure 
of  being  for  anything.   That's  our  problem.   It's 
new;  it's  new,  and  uh,  extremely  complicated. 


SHULTZ 


I  would,  I  would  say  that  Mills'  readiness  to  agree  to 
the  sort  of  thing  we  talked  about  is  pretty  clear  indi- 
cation that  he  sees 


PRESIDENT: 


Yeah. 


SHULTZ: 


that  something  has  to  be  done  about  the  area.  Because 
by  the  time  you. 


PRESIDENT : 


Yeah. 


SHDLTZ: 


you  say  all  right,  we're  going  to  have  a  statement  of 
purpose,  and  it's  going  to  be  as  broad  as  all  outdoors, 
and  he  accepts  that,  well  that's,  that's  just  accepting 
general  revenue  sharing.  Whether  the  formulations  that 
do  more  in  the  direction,  of,  of  need  can  be  worked  out 
satisfactorily  I  don't  know.  But,  uh,  that's  the  other 
thdLng  that  he,  he,  uh,  talks  about. 
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PRESIDENT:       George,  can't  we  make  a  deal?  TJh,  the,  the  main  thliig 
is  to  get  it  done.  And,  we  have  to  concede,  but  we  may 
concede  —  don't  want  to  concede  too  soon,  but  — 

EHRLICHMAN:       I've  got  the  medical  thing  in  the  next  day  or  two, 

and  like  the  health  thing,  and  maybe  Gerry  Ford  with 
him. 


PRESIDENT: 


lUnlntelligibleJ  try.  Okay. 


SHULTZ : 


PRESIDENT : 


I  talked  to  Byrnes  about  this,  as  well  as  Mills.   Byrnes 
is  not  as,  uh,  enthusiastic  about  it  as  Mills  is.  Byrnes 
is  just  —  He's  very  difficult  to,  uh,  he's  sort  of  giving 
him,  uh,  a  compromise  that  would  get  him  off  the  hook  and 
he  won't  take  it.   He  keeps  on  the  tax  credit  idea. 

Gee,  that's  awfully  ir — ,  irresponsible.   I  mean,  uh, 
well  —  and,  uh,  this,  this  grave  business  on  the  — 
It's  the  principle.   If  he  doesn't  want  to  do  it,  God 
damn  it,  then  the  second  man  on  the  Committee  to  help 
him  [unintelligible] 


EHRLICHMAN: 


Well,  that's  it.   If  he,  if  he  — 


PRESIDENT: 


Who  is  [unintelligible]?  Who's  next? 


EHRLICHMAN: 


That's,  uh,  Betts. 


PRESIDENT: 


Witl  Betts  do  it? 
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Betts  is  the  guy  who's  out  speaking  up  and  down  the 
land  for  us.  We  got  him  very  firmly  aboard. 


PRESIDENT: 


[Sighs]  Oh,  in  that  case  — 


BULL: 


[Unintelligible] 


PRESIDENT: 


How  many  have  you  got?  About  fifteen? 


BULL: 


Uh,  the  number  is,  uh,  seventeen. 


EHRLICHMAN: 


Seventeen  — 


PRESIDENT:       [Unintelligible]  sees  them.  That's  nice.   Okay. 
[Unintelligible] 

SHULTZ:         Alan  Wallace  is  apparently  coming  in  Sun —  Saturday. 

PRESIDENT:  Well,  they  set  up,  uh  —  it  seemed  at  the  time,  I 
suppose,  a  good  idea.  They  set  up  some  sort  of  a 
foundation,  and,  uh,  that 


SHULTZ: 


Yeah.   I  know. 


PRESIDENT:       teach  teachers  to  teach,  to  do  the  two  party  system. 
That's  a  silly  damn  thing,  you  know,  the  two  party 
system,  but  nevertheless  they're  all  mishatched,  and  so, 
I  got  a  great  [unintelligible].  They're  nice  people, 
and  they're  all  our  friends.  Bob  [unintelligible]. 
You  get  that  guy  fired,  George,  in  San  Francisco.  Get 
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him  out  of  there.   And  by  —  I  want  it  all,  I  want 
±t  to  ricochet  all  around  the  EOB ,  and  I  want  it  to 
ricochet  all  around  HEW.   And  let  people  know  that 
when  they  don't  produce  in  this  Administration,  some- 
body's ass  is  kicked  out.   This  will  be  the  first 
person  we've  fired  except  Hickel.   Now,  God  damn  it,  those 
are  the  bad  guys  —  the  guys  down  in  the  woodwork.   We 
better  get  one.   This  guy  goes.   He's  out.   Fast. 


BULL: 


Mr.  President,  Mrs.  [unintelligible]  will  introduce 
these  new  people  to  you.   It'll  only  —  We're  going 
to  have  a  press  conference  on  this ,  so  only  four  people  — 
you,  and  Senator  Taft   [unintelligible]  and  Mrs.  [unin- 
telligible] will  be  in  the  picture.  The  rest  we'll  put 
over  there,  and  [unintelligible]  photograph  with  them 
afterwards,  sir. 


PRESIDENT: 


All  right. 


BULL: 


Thank  you. 


[Several  people  enter.  They  exchange  greetings  with  the 
President , J 
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TRANSCRIPT  PREPARED  BY  THE  IMPEACHMENT  INQUIRY  STAFF 
FOR  THE  HOUSE  JUDICIARY  COMMITTEE  OF  A  RECORDING  OF 
A  TELEPHONE  CONVERSATION  BETWEEN  THE  PRESIDENT  AND 
RICHARD  KLEINDIENST  ON  APRIL  19,  1971,  FROM  3:04  TO 
3:09  P.M. 


PRESIDENT:     Dick  Kleindlenst. 


SECRETARY:     Thank  you,  Mr.  President. 


PRESIDENT:  Yeah. 

SECRETARY:  Mr.  Kleindienst,  Mr.  President. 

KLEINDIENST:  Hi,  Mr.  President. 

PRESIDENT:  Hi,  Dick,  how  are  you? 

KLEINDIENST:  Good,  how  are  you,  sir? 

PRESIDENT:     Fine,  fine.   I'm  going  to  talk  to  John  tomorrow  about  my 
general  attitude  on  antitrust, 

KLEINDIENST:   Yes  sir. 

PRESIDENT:     and  in  the  meantime,  I  know  that  he  has  left  with  you,  uh, 

the  IT  &  T  thing  because  apparently  he  says  he  had  something 
to  do  with  them  once. 
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KLEINDIENST:    [Laughs]   Yeah.   Yeah. 

PRESIDENT:     Well,  X  have,  I  have  nothing  to  do  with  them,  and  I  want 

something  clearly  understood,  and,  if  it  is  not  understood, 
McLaren's  ass  is  to  be  out  within  one  hour.   The  IT  &  T 
thing  —  stay  the  hell  out  of  it.   Is  that  clear?  That's 
an  order. 

KLEINDIENST:   Well,  you  mean  the  order  is  to  — 

PRESIDENT;     The  order  is  to  leave  the  God  damned  thing  alone.   Now, 
I've  said  this,  Dick,  a  number  of  times,  and  you  fellows 
apparently  don't  get  the  me — ,  the  message  over  there.   I 
do  not  want  McLaren  to  run  around  prosecuting  people, 
raising  hell  about  conglomerates,  stirring  things  up  at 
this  point.   Now  you  keep  him  the  hell  out  of  that.   Is 
that  clear? 

KLEINDIENST:   Well,  Mr.  President  — 

PRESIDENT:     Or  either  he  resigns.   I'd  rather  have  him  out  anyway. 
I  don't  like  the  son-of-a-bitch. 

KLEINDIENST:   The,  the  question  then  is  — 

PRESIDENT:     The  question  is,  I  know,  that  the  jurisdiction  —  I  know 
all  the  legal  things,  Dick,  you  don't  have  to  spell  out 
the  legal  — 
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KLEINDIENST:  [Unintelligible]  the  appeal  filed. 

PRESIDENT:  That's  right. 

KLEINDIENST:  That  brief  has  to  be  filed  tomorrow. 

PRESIDENT:  That's  right.   Don't  file  the  brief. 

KLEINDIENST:  Your  order  is  not  to  file  a  brief? 

PRESIDENT:     Your  ■ —  my  order  is  to  drop  the  God  damn  thing.   Is 
that  clear? 

KLEINDIENST:    [Laughs]   Yeah,  I  understand  that 

PRESIDENT:     Okay. 

KLEINDIENST:    [unintelligible] 

[President  hangs  up.] 
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15.     After  the  President's  telephone  call  Klelndlenst  mat  with  McLaren 
and  Solicitor  General  Erwin  Grlswold  and  directed  that  the  Solicitor 
General  apply  to  the  Supreme  Court  for  another  extension  of  time.  At 
A: 30  p.m.  Klelndlenst  telephoned  Walsh  and  Informed  him  that  the  Solicitor 
General  was  arranging  for  an  extension  of  time  for  the  government  to 
perfect  Its  appeal. 

Page 

15.1  Richard  Klelndlenst  testimony,  2  KCH  250 350 

15.2  Richard  McLaren  testimony,  2  KCH  252 351 

15.3  Erwln  Grlswold  statement,  2  KCH  242-43 352 

15.4  Erwln  Grlswold  testimony,  2  KCH  373,  378-80 354 

15.5  Lawrence  Walsh  testimony,  3  KCH  1039 358 


(349) 


15,1     RICHARD  KLEINDIENST  TESTIM0N7,   MABCH  7.    1972.    2  KCE  2S0 

250 

firm  in  Ni-\v  York,  to;:^ctln.T  with  ;i  rncinoiaiiditni  of  law.  j>oth  of  'is 
:it  t!i;!t  hmc  icmetubeiofl  tluil  tliat  liacl  a  .sr^tiidctiiit  |»ait  to  <lo  wit'ti 
tl'.iit  <!f«isioii.  \Vu  were  goiiii:  to  confer  about  it  «lur'tn<;  ti;o  rccc.s-j  v.iul 
t'len  brir.ir  it  before  t!ie  attention  of  tlic  committee  tJuit  afternooa 
nnd  tiicii  the  cliarimari  recessed  the  hearings  until  to<lny. 

Judge  McLaren  and  I  are  kind  of  tclad  that  that  occiiricd,  btcaase 
vesterilay  we  had  an  opportunity  to  confer  with  the  tjolicitor  General 
and  ourselves  and  wo  have  had  an  opportunity  to  refresh  our  recollec- 
tion on  the  ciicuniitance?  that  gave  rise  to  that  extension. 

At  or  about  April  16,  and  I  think  it  was  on  April  16,  although  it 
could  have  been  the  day  before,  on  April  15 — and  I  have  talked  to 
Judge  WaUh  in  New  York  to  likewise  refresh  my  recollection — ^lie 
called  me  to  ask  whether  or  not  he  could  submit  to  me  a  letter  and  a 
memorandum  of  law  by  which,  on  behalf  of  ITT,  they  would  request 
an  extension  of  time  or  a  delay  before  we  filed  our  jurisdictional 
statement.  I  told  him  that  Judge  McLaren  was  handlimj  the  matter. 

He  said,  well,  I  will  send  it  down  to  you  and  atUlrcss  it  to  you. 

He  sent  it  down  by  a  yoimg  man  in  his  office  and  it  got  to  my  office 
ai'ound  3  or  4  o'clock  in  the  afternoon  on  Friday,  April  16,  by  hand 
delivery. 

When  the  young  man  came  into  my  office,  I  placctl  a  call  in  for 
Mr.  McLaren.  He  was  not  there,  and  Mr.  Comegys  came  up  to  my 
oflice. 

I  handed  the  letter  dated  April  IG  and  the  memorandum  of  law  to 
me  from  Judge  Walsh  and  Mr.  Comegys  took  it  with  him. 
I  I  believe  that  Monday  was  April  19.  Mr.  McTiftren  had — what  he 
I  did  with  it,  I  don't  know,  and  he  is  prepared  to  talk  about  that.  But  in 
any  event,  he  called  me  and'sai'd  he  wanted  to  talk  to  me  about  the 
Davis,  Polk  or  the  Walsh  request.  He  came  into  my  ofSce  as  we  now 
piece  the  thing  back  together  again  and  stated  that  lie  did  not  aCTee 
Avith  the  position  taken  by  Judge  Walsh  in  the  mcmorondiuu  of  law 
and  the  letter. 

I  told  him  that  I  didn't  have  an  opinion  on  it  one  way  or  another, 
but  we  discusseil  the  fact  that  in;\3much  as  the  Supi'cmc  Coiu-t  couhi 
not  hear  this  case  during  that  term  of  the  court,  imtil  there  was  an 
opi)ort unity  to  consitler  the  matter  raised  by  Judge  Walsh  in  his 
memorandum  of  law  and  the  matters  contained  in  his  letters,  there 
wouKl  be  no  harm  in  asking  for  an  extension  of  time. 

When  we  concluded  that  conversation,  Me  then  called  the  Solicitor, 
who  came  down  to  my  office,  and  wc  both  asketl  hini  to  go  to  the 
Court  and  .seek  the  extension  of  time.  He  was  handed  or  had  made 
available  to  him  the  memorandum  of  law  and  the  letter  from  Judge 
Walsh. 

I  believe  that  the  Solicitor  General  has  prepared  a  stixteracnt  that 
he  submitted  to  the  conmiittee,  and  that  statement  followed  also  a 
conference  with  Judge  McLaren  and  m\'self  bj'  which  the  three  of  us 
refreshed  our  recollection. 

So,  I  wanted  to  stiu-t  the  hearing  out  tlus  morning  with  that  in  the 
record,  because  our  recollections  were  not  precise  when  we  concluded 
our  testimony  on  Friday. 

In  that  contuvtion.  if  the  chairman  plcive.  Judge  McLaren  likewise 
ha-  a  statonu-nt  to  make  touching  u|)()n  this. 

The  Chairman'.  lie  may  i)rocted. 

Judge  McIjAukx.  Thank  you,  Mr.  Chairman. 
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oxti'usioiis  of  time  in  wliich  to  pnrfcct  tho  tippr.ul.  Incidcntrtlly,  such 
requests  arc  not  unusual  in  com|)l(iX  :intitrust  cuscs.  My  review  of  th*^ 
tile  iiiiUcates  that  the  first  of  these  extensions  wiis  rcfiucste<l  heciiuse 
tl»e  JSohcitor  General  had  not  yet  completed  his  review  of  my  n-cora- 
mendtition  for  upi)eul.  At  thut  point,  he  was  not  convinced  that 
he  should  uuthori7,e  the  appeal. 

Sometime  after  this  extension  had  been  attained,  he  did  approve 
my  recommendation,  albeit  somewhat  reluctantly. 

There  are  a  number  of  memorandimis  which  were  written  during:  this 
l)criod  dealing  with  the  question  of  whether  or  not  the  Government 
should  a])peal.  Some  of  these  were  prepared  in  the  Antitrust  Divii.ioa 
and  others  in  the  Office  of  the  Solicitor  Genenil.  I  am  infornteil  that 
these  memoranda  have  been  produced  by  the  Department  to  the 
couiiuittee  on  the  understanding  that  no  copies  \vi\\  be  made,  that  the 
confidentiality  of  the  memorandum  will  be  presei-ved,  and  after 
members  of  the  committee  have  had  an  opj)ortunity  to  review  them, 
they  will  be  returned  to  the  Department.  I  think  it  Is  fair  to  say  that 
the-***  memos  nuike  it  abundantly  clear  that  we  had  anything  but  an 
ODen-aud-shut  case  in  Grlnnell. 

The  facts  surrounding  the  second  extension  of  time  are  these,  as 
nearly  as  I  can  reconstruct  them.  On  April  16,  1971,  one  of  the  firms 
icjuf-outing  ri'T.  Davi>.  Polk  am!  W;uil\vcll  of  Xew  York,  by  kui-r 
to  Ml'.  Klciiulieu^t.  as  lie  has  >ai(.l  ju>t  a  fe«  n>ii\utes  ago,  ur^d  that 
the  Department  of  Justice  not  advocate  any  position  on  the  con- 
glomerate mergj-r  issue  before  the  Supreme  Court  until  it  had  given 
other  interested  Government  dei)artment3  an  opportunity  to  comment. 
Counsel  nrged  that  the  position  which  the  Department  had  thereto- 
fore taken  m  challenging  the"  ITT  mergers  amounted  to  far-reaching 
new  law  and  was  tantamount  to  legislation.  Accordingly,  it  was  argued 
by  them  that  before  taking  a  position  in  the SupreraeCourt.  we  should 

Eroceed  on  the  same  lines  as  we  normally  do  in  seeking  new  legislation 
y  consulting  other  interested  agencies.  Counsel  also  noted  that  the 
additional  period  of  review  would  not  unduly  <lclay  a  final  decision  br 
the  Supreme  Court  and  could  not  adversely  affect" the  public  interest. 
Mr.  Kleindienst  fonvarded  the  letter  to  me  and  we  later  dL-cusse<l 
it.  As  I  recall,  we  concluded  that  the  request  for  additional  time  as 
requested  in  Mr.  Walsh's  letter  was  not  unreasonable  and  I  at  least 
was  veiy  much  interested  to  see  what  I  assumed  Mr.  Walsh  intended 

^,to  jiroduce  from  other  agencies. 

I       Mr.  Kteindieiiat  and  I  met  briefly  with  the  Solicitor  General  and  he     ■ 

I    was  asked  to  seek  a  second  extension  in  the  Gnnnell  case.  The  Solicitor     • 
General  has  .submitted  a  memorandum  to  the  committee  in  this  regard 
and  I  understand  that  copies  of  the  Davis,  Polk  tetter  also  have  been 
furnished  to  the  committee. 

I  do  not  believe  that  any  news  came  in  from  other  agencies.  In  anj" 

I    event,  we  went  nheatl  with  the  ai)peal.  The  Solicitor  General  on  Mar 

I    20  ftleil  the  jurisdictional  statemoiit  which  Senator  Keimcdy  asked 

I   about  at  tho  last  heanug. 

^^^'lie  third  niattor  wiiich  I  wish  to  mention  covers  the  so-oallo<l  Rains-  . 
den  report.  After  ITT's  pre-eutation  of  Ai)iil  29.  1971,  as  I  testified  bo- 
fore,  I  docitled  tlmt  an  iiulepeudeut  apprau^al  of  its  arguments  was 
necc'sarj',  a  iiiiMUi  i;d  a.-  opposeil  to  an  economic  review,  ilr.  Kaiu.vlen 
had  done  similar  cousidiation  work  lor  Hie  .Vntiuust  Division  on  the 
LTV  i.a>e  and  my  r-talf  ami  J  hail  lui'u  well  impr«'s.stHl  with  him  in  our 
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Senator  H.\rt.  You  said  there  were  other  occasions,  ui  reply  to  a 
questions  from  the  chairman,  when  she  denied  the  money  coimection. 

Dr.  LiszKA.  Yes. 

Senator  Hart.  I  am  trying  to  find  out  when  the  first  denial  was  mad& 

Dr.  LiszKA.  Well,  I  wouldn't  be  able  to  remember  whether  it  was 
after  the  conversation  or  before. 

Senator  IIart.  How  could  it  come  up  before  ? 

Dr.  LiszKA.  I  don't  know. 

Senator  Hart.  Could  it  ? 

Dr.  Ltszka.  No  ;  I  don't  think  so.  As  I  say,  I  don't  remember. 

The  Chairman.  I  have  a  letter  from  Erwin  Griswold,  Solicitor 
General  of  the  United  Unites.  [Reading]. 

.  Deab  Senator  Eastland:  A  representative  of  Senator  Kennedy's  office  has 
asked  me  to  make  a  statement  with  respect  to  the  request  for  an  extension 
of  time  In  April  1971,  in  the  case  of  United  States  v.  Intcmational  Telephone  d 
Telegraph  Co.,  involving  the  divestiture  of  Orinnell  Corp. 

I  have  prepared  the  statement  requested  and  am  sending  it  to  you  herewith. 
Copies  are  also  included  so  that  they  may  be  available  to  all  the  members  of 
the  committee. 

A  copy  of  the  statement  is  being  sent  direct  to  Senator  Kennedy. 

That  letter  will  go  into  the  record  and  also  a  copy  of  the  memo- 
randum, which  I  haven't  read. 

Senator  Kenxeht.  I  think  we  ought  to  read  his  whole  statement. 
The  Chairman.  Well,  go  ahead  and  read  it. 
Senator  Kennedy.  You  can  read  it. 
^jy^e  CHAinsiAN.  You  make  me  work  for  a  living.  [Reading]. 

I     I  have  been  asked  to  make  a  statement  with  respect  to  the  fllins  of  the  Juris- 

ldlction.ll  Statement  in  the  case  of  Untied  States  v.  International  Telejihone  and 

^Telegraph  Co.,  Involving  divestiture  of  the  Grinnell  Corporation.  This  was  Xo. 

1718.  October  Term,  1970,  in  the  Supreme  Court,  and  becnnie  No.  70-177,  October 

Term,  1»71. 

On  the  afternoon  of  April  10,  1071  (it  may  have  been  .\pril  l.**.  1071.  but  I 
believe  It  was  Aiiril  19),  my  secretary  told  me  that  the  Deputy  .\ttorney  Gen- 
eral wanted  me  to  come  to  his  office.  I  went  there,  and  found  Assistant  Attorney 
General  MclJiren  with  the  Deputy  .attorney  General. 

The  Deputy  Attorney  General  askeil  me  what  the  time  situation  was  with 
the  I.T.T.  case.  I  replied  tliat  we  were  awaiting  the  final  print  of  the  Juris- 
dictional Statement  from  the  Government  Frlntiiij;  Office,  and  that  .Vpril  20  was 
the  final  day  for  filing.  He  a.iked  nie  if  there  was  any  way  that  we  could  get 
more  time.  I  replied  that  that  might  be  possible,  but  I  added  that  we  were  sup- 
posed to  ask  for  extMislons  at  least  ten  days  in  advance.  I  said  that  we  very 
rarely  faile<l  to  comply  with  the  ten-day  rule,  and  that  I  thought  we  stood  a  good 
chance  to  get  the  extension  in  this  case,  particularly  if  we  had  a  good  reason. 
Be  asked  me  to  try  to  get  the  extension. 

During  the  discussion  it  was  stated  (I  do  not  recall  whether  this  was  by 
the  Deputy  Attorney  General  or  by  Mr.  McLaren)  that  a  letter  had  been  re- 
celve<l  from  Lawrence  R  Walsh,  of  the  Davis  Polk  firm  in  Xew  York,  request- 
ing the  government  reexamine  the  question  whether  conglomerate  mergers 
should  be  reviewed  by  litigation  or  through  requests  for  further  legislation.  I 
did  not  see  Mr.  Walsh's  letter,  but  I  recall  that  reference  was  made  to  the 
fact  that  he  said  that  other  officers  or  agencies  of  the  government  had  views  on 
this  question  which  should  be  cunsUlered. 

Following  the  di.'vussion  in  the  Deputy  Attorney  Genernl's  Office,  I  went 
hack  to  my  office  and  a.«»ked  my  Depiity.  Mr.  Friedman,  to  prepare  an  applica- 
tion for  extension  of  time  in  the  Grinnell  case.  J  caw  liim  a  verbal  sunuuary 
of  the  discussion  in  the  Deputy  Attorney  General's  Office.  Mr.  Friedman  wrote 
the  application  for  extension  of  time,  but  I  read  it  and  approved  it.  It  was 
4n  accord  with  my  understanding  of  the  facts  at  the  time. 

The  CiiAiitMAN.  It  will  h^  admitted  into  the  locord. 
"(The  material  ivferrcd  to  follows :) 
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Office  of  the  Solicitor  General, 

Washinijt(m,  D.C.,  March  H,  1072. 
Re :  Xoinination  of  Richard  O.  Kleindienjit 

Hon.  .IiME3  (>.  Ea6TLA^D, 

Chniniian,  Committee  on  the  Judiciary,  Heinite  Office  BuilAmg,  Wnnhington,  D.C. 
Dear  Senator  Eastland,  A  representative  of  Senator  Kennedy's  office  has 
asked  me  to  make  a  statement  with  respect  to  the  request  for  an  extension  of 
time  in  April,  1971,  in  the  case  of  United  States  v.  International  Telephone  and 
Teleyrnph  Co.,  involving  divestiture  of  the  Grinnell  Corporation. 

I  have  prepared  the  statement  requested,  and  am  sending  it  to  you  herewith. 
Copies  are  also  enclosed  so  that  they  may  be  available  to  all  the  members  of 
the  Committee. 
A  copy  of  the  statement  is  being  sent  direct  to  Senator  Kennedy. 
Very  truly  yours, 

Erwin  N.  Griswold, 

Solicitor  General. 
Statement  by  Erwin  N.  Griswold 

I  have  been  asked  to  make  a  statement  with  respect  to  the  filing  of  the  Juris- 
dictional Statement  in  the  case  of  United  Stntes  v.  International  Telephone  and 
Telegraph  Co.,  involving  divestiture  of  the  Grinnell  Corporation.  This  was  Xo. 
1718,  Ocotber  Term,  1970,  in  the  Supreme  Court,  and  became  Xo.  70-177, 
October  Term,  1971. 

On  the  afternoon  of  April  19,  1971  (it  may  have  been  April  18,  1971,  but  I 
believe  it  was  April  19),  my  secretary  told  me  that  the  Deputy  Attorney  General 
wanted  me  to  come  to  his  office.  I  went  there,  and  found  Assistant  Attorney 
General  McLaren  with  the  Deputy  Attorney  General. 

The  Deputy  Attorney  General  asked  me  what  the  time  situation  was  with 
the  I.T.T.  case.  I  replied  that  we  were  awaiting  the  final  print  of  the  Juris- 
dictional Statement  from  the  Government  Printing  OflSce.  and  that  April  20  was 
the  final  day  for  filing.  He  asked  ine  if  there  was  any  way  that  we  could  get 
more  time.  I  replied  that  that  might  be  possible,  but  I  added  that  we  were 
supposed  to  ask  for  extensions  at  least  ten  days  in  advance.  I  said  that  we 
very  rarely  failed  to  comply  with  the  ten  day  rule,  and  that  I  thought  we  stood 
a  good  chance  to  get  the  extension  in  this  case,  particularly  if  we  had  a  good 
reason.  He  asked  me  to  try  to  get  the  extension. 

Dnring  the  discussion  it  was  stated  (I  do  not  recall  whether  this  was  by  the 
Deputy  Attorney  General  or  by  Mr.  McLareu)  that  a  letter  had  been  received 
from  Lawrence  E.  Walsh,  of  the  Davis  Polk  firm  In  New  York,  rwiuesting  that 
the  government  reexamine  the  question  whether  conglomerate  mergers  should  be 
reviewed  by  litigation  or  through  requests  for  further  legislation.  I  did  not  see 
Mr.  Walsh's  letter,  but  I  recall  that  reference  was  made  to  the  fact  that  he  said 
that  other  officers  or  agencies  of  the  government  had  views  on  this  question 
which  shoidd  be  considered. 

Following  the  discussion  in  the  Deputy  Attorney  General's  office,  I  went  back 
to  my  office  and  asked  my  Deputy.  Mr.  Friedman,  to  prepare  an  amilication  for 
extension  of  time  In  the  Orinnell  case.  I  gave  him  a  vebal  summary  of  the  discus- 

•  sion  in  the  Deputy  Attorney  General's  office.  Mr.  Friedman  wrote  the  applica- 

I  tion  for  extension  of  time,  but  I  read  it  and  api)roved  it.  It  was  in  accord  with 

I  my  understanding  of  the  facts  at  the  time. 

^■^  Erwin  N.  Griswot.d 

Senator  Kf.xn'f.ov.  Just  to  get  this  sti-aiprht.  Doctor,  as  T  understand 
the  column,  Mr.  Anderson's  column  says  that  Mrs.  Beard  met  ^litchell 
in  Kentucky  and  discussed  the  ITT  antitrust  case  with  her,  and  you 
confirm  that,  do  you  not? 

Dr.  LiszK.\.  Well,  yes,  I  assume  we  agree  on  that. 

Senator  Kennedy.  It  .says  she  was  dressed  down  by  ]Mr.  ilitchell  for 
the  way  she  had  been  handling  the  ITT  antitrust  case,  and  vou  con- 
firm that? 

Dr.  Lt.szk A.  Yes,  that  is  substantially  what  T  said. 

Senator  Kenneoy.  Xow,  as  I  undei-stnnd,  the  column  doesn't  say 
anytliing  about  any  discussion  in  Kentucky  about  San  Diego  so  there 
is  nothing  to  confirm  about  that. 
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that  situation  and  tleal  with  it  and  the  anticompetitive  results  that  those 
conglomerate  mergers  bring  about.  And  we  can  do  it  under  the  present 
statute. 

1  believe  that  in  all  fairness  to  Judge  Md^ren  that  the  second  posi- 
tion was  the  one  that  he  held.  Am  I  correct? 

Mr.  Griswold.  I  understand  that  that  was  the  one  that  he  held — 
I  think  I  should  saj'  that  I  know  that  was  the  one  he  held,  because  we 
discussed  this  at  considerable  length.  And  my  own  Wew  was  that  he 
was  at  least  entitled  to  find  out,  and  that  if  we  needed  additional 
I^slation,  the  chances  of  getting  it  would  be  improved  if  we  took  the 
case  to  the  Supreme  Court  and  lost. 

On  the  other  hand,  if  we  took  the  cose  to  the  Supreme  Court  and 
won,  then  it  would  be  less  necessary  for  us  to  seek  additional  legisla- 

f  ^Senator  Hbuska.  Did  j'ou  have  conferences  uith  Mr.  McLaren  and 
I  Mr.  Kleindienst  in  connection  with  the  GrinneU  case  and  the  authority 
I,  that  you  did  grant  for  the  appeal  thereof? 

Mr.  Griswold.  Senator,  I  had  conferences  with  Mr.  McLaren  and 

members  of  his  staff  in  connection  with  m}-  authorization  of  the  appeal. 

I  had  no  conference  with  Mr.  Kleindienst  at  that  time.  I  did  have  a 

conference,  or  I  did  have  a  meeting  at  which  Mr.  Kleindienst  and  Mr. 

I   McLaren  were  present — as  I  indicated  in  the  statement  I  filed  here  on 

I    ^fonday — that  was  on  April  19,   1971,  which  was  close  to  3  weeks 

I  after  I  had  authorized  the  appeal  in  the  GrinneU  case. 

Senator  Hruska.  Now,  m  the  first  conference  to  which  vou 
referred,  the  one  with  Mr.  McLaren  and  his  staff,  did  he  make  clear 
to  j'ou  the  general  pattern  that  he  hoped  to  be  able  to  develop;  to 
wit,  that  there  conceivably  could  be  |in  appeal  to  the  Supreme  Court 
which  would  be  based  upon  a  joint  consideration  of  the  GrinneU  case, 
the  Canteen  case,  and  later  on  the  Hartford  Fire  case? 

Mr.  Griswold.  That  was  talked  about.  Senator,  as  I  recall  it.  And 
it  was  quite  apparent  to  our  minds  that  the  Canteen  case  could  in  all 
likelihood  be  brought  up  so  that  it  could  be  heard  at  about  the  same 
time  as  the  Grinr^  case.  I  think  we  all  recognized  that  it  was  e.x- 
tremely  unlikely  that  we  would  get  the  Harford  case  there  at  the 
same  time,  because  it  had  not  yet  been  tried  in  the  district  court,  as 
I  recall  it.  And  I  think  it  was  mentioned  several  times,  oh,  if  we  could 
only  get  all  three  of  these  cases  up  at  once,  our  chance  would  be  much 
better.  But  we  saw  no  way  to  do  that. 

Senator  Hhuska.  Because  of  the  potential  length  of  the  trial  of  the 
Hartford  case? 

Mr.  Griswold.  The  Hartford  trial,  as  I  recall  it,  wasn't  scheduled 
to  begin  until  September.  Ajid  antitrust  trials  are  usually  and  inevi- 
tably quite  long  drawn  out.  It  seemed  unlikely  that  there  would  be  a 
District  Court  decision  before,  let's  saj-,  June  of  the  following  year, 
and  we  had  to  get  to  the  Supreme  Court  after  that. 

And  we  couldn't  keep  GrinneU  and  Canteen  pending  to  await  Hartford 
coming  along. 

Senator  Hruska.  Are  3-o>i  familiar  with  the  general  content  of  the 
consent  decrees  that  were  entered  into? 

Mr.  Griswold.  Senator,  only  in  a  general  way.  I  do  not  know  that 
I  have  ever  seen  the  entire  consent  decree.  I  have  seen  and  read  and 
considered  an<l  a])proved  that  part  that  related  to  GrinneU.  What  I 
know  about  the  wiiole  arrangement  has  come  from  the  newspai>er3 
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Mr.  Griswold.  Yes,  Senator,  I  have  read  it  within  the  last  few 

'  Senator  Kennedy.  Did  you  reiul  the  Walsh  letter  on  April  19,  or 
prior  to  that  time? 

Mr.  Griswold.  No,  to  the  best  of  my  recollection,  I  did  not  see  it 
on  April  19.  It  either  was  read  from  or  it  was  summarized  in  the 
meeting  that  I  had  on  April  19.  But  it  was  not  shown  to  me,  and  I 
did  not  read  it.  I  did  not  know  then,  for  example,  that  there  was  a 
memorandum  attached  to  it,  which  I  have  now  seen 

Senator  Kennedt.  Were  you  otherwise  aware  that  ITT  no  longer 
was  arguing  to  the  Department  that  the  Department  was  WTong  in  the 
law,  as  suggested  in  the  Walsh  memorandum? 

Mr.  Griswold.  I  am  sorry,  Senator,  I  didn't  understand. 

Senator  KE>rN"EDY.  Were  you  aware  that  in  the  Walsh  letter  that 
Mr.  Walsh  had  mentioned  to  Mr.  Kleindienst: 

Looking  back"  at  the  results  of  government  antitrust  cases  in  the  Supreme 
Court,  one  must  realize  that  if  the  government  urges  an  expanded  interpretation 
of  the  vague  language  of  the  Clayton  Act,  there  is  a  high  probability  that  it  will 
succeed.  Indeed,  the  court  has  at  times  adopted  a  position  more  extreme  than 
that  urged  by  the  Department. 

Did  anyone  read  that  particular  excerpt? 

Mr.  Griswold.  To  the  best  of  my  recollection,  Senator,  I  did  not 
then  know  that  that  was  in  the  letter.  As  I  have  said,  I  didn't  see  the 
letter.  And  I  don't  tliink  that  was  either  read  or  referretl  to  at  the 
meeting  I  attended. 

Senator  Kennedy.  Were  j'ou  otherwise  aware  of  that  view  expressed 
by  Mr.  Walsh? 

Mr.  Griswold.  No.  Audit  is  a  Wew  with  which,  as  I  have  indicated, 
I  would  disagree.  ^ 

Senator  Kennedy.  Your  memo  says,  you  were  told  the  Walsh 
letter  raised  the  question  whether  new  legislation  should  be  obtained. 
Reading  page  2  of  your  memorandum,  paragraph  2: 


I  Law 
I  Gov 
\  ravi< 


During  the  discussion  it  was  stated  .  .  .  that  a  letter  had  been  received  from 
Lawrence  E.  Walsh,  of  the  Davis  Polk  firm  in  New  York,  requesting  that  the 
Government  reexamine  the  question  whether  conglomerate  mergers  should  be 
reviewed  by  litigation  or  through  requests  for  further  legislation. 

You  have  now  read  the  Walsh  letter,  as  I  understand  it?  You  said 
jou  had? 

Mr.  Griswold.  Yes,  I  have. 

Senator  Kennedy.  Do  you  agree  with  me  that  there  is  no  reference 
in  there  to  seeking  new  legislation? 

Mr.  Griswold.  I  would  have  to  get  it  out  again.  But  as  I  recall  it, 
the  burden  of  the  letter  was  that  it  should  be  determined,  if  there  was 
to  be  a  change  in  the  application  of  section  7  of  the  Clayton  Act,  it 
should  be  considered  at  the  highest  level  of  the  Government,  whether 
this  should  be  done  through  court  decision,  or  through  legislation. 

Senator  Kennedy.  Can  jou  remember  what  representations  were 
made  to  you  that  would  have  supported  the  Niew  that  you  expressed  in 
this  second  prjagraph  on  puge  2,  joiu"  own  memorandum? 

Mr.  Griswold.  I  don't  think  I  can  say  more  than  I  have  said,  that 
it  was  suggesteii  that  we  shoiUd  take  more  time  to  consider  whether 
we  should  even  seek  to  proceed  through  further  litigation.  And  if 
through  that  consideration  it  was  decided  not  to  proceed  tlu-ough 
litigation,  that  would  involve  of  course,  dlsuiissing  or,  not  perfecting. 
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the   Grinnell  appeal.   And   in  order   to   allow  consideration  of  that 
question,  I  was  asked  to  seek  an  ext«nsion  of  time,  which  I  did. 

Senator  Kennedy.  I  am  not  really  sure  that  is  what  the  Walsh 
le»,or  suggested. 
f      Mr.  Griswold.  Senator,  I  didn't  see  the  Walsh  letter  at  that  time. 
I  I  don't  know  what  was  in  it — I  did  not  then  know  what  was  in  it. 
I  did  know  that  there  was  a  suggestion  from  Mr.  Walsh  that  we 
should  not  proceed  at  once,  but  should  give  consideration  in  consulta- 
tion with  other  agencies  of  the  Government  ta  the  question  whether 
we  should  proceed  by  litigation.  I  think  I  drew  the  inference  that 
if  there  was  to  be  proceeding  on  the  issue,  not  by  litigation,  it  would 
I  have  to  be  by  seeking  legislation.  But  the  immediate  issue  before  n>e 
I  was  whether  we  should  seek  an  extension  of  time  with  respect  to  the 
I  pending  litigation. 

Senator  Kennedy.  Of  course,  hadn't  that  decision  to  move  ahead 
\vith  the  litigation  already  been  made  by  the  Antitrust  Division  a  long 
time  ago? 

Mr.  Griswold.  The  decision  to  appeal  had  been  made  by  me.  It 
could  be  changed.  I  am  a  fairly  firm  person.  But  in  the  years  I  have 
been  Solicitor  General  I  have  changed  my  mind  a  number  of  times. 
I  have  let  other  people  convince  me  that  I  was  wTong,  and  have 
acted  accordingly.  And  in  this  case  the  delay  through  seeking  extension 
of  time  had  no  effect  whatever  on  when  the  case  woidd  be  heard  in 
the  Supreme  court.  It  wasn't  going  to  be  heard  until  the  fall  of  1971 
anyhow.  And  seeking  an  extension  of  time  for  further  consideration 
seemed  to  me  to  be  only  the  sensible  way  to  handle  the  situation 
where  a  request  was  made  that  we  give  further  considei'ation. 

Senator  Kennedy.  Is  it  still  your  position  that  the  Department 
should  not  ask  for  extensions  after  the  normal  time — I  believe  it  was 
9  days  late,  in  this  case — unless  there  is  good  reason? 

Mr.  Gkiswdld.  It  does  not  ordinarily.  Senator.  I  think  I  said  there 
that  we  didn't  usually.  I  made  a  check  this  afternoon,  and  it  is  not 
complete.  But  over  a  period  of  about  15  months  I  have  found  five 
cases  where  we  applied  for  extensions  of  time  within  the  10-day 
period,  including  one  of  which,  after  we  appUed  for  the  extension  of 
time,  we  didn't  file  the  paper  on,  because  on  giving  it  further  con- 
sideration, we  decided  not  to  do  it. 

Senator  Kennedy.  And  that  is  out  of  how  many  cases? 

Mr.  Griswold.  It  b  hard  for  me  to  say.  Perhaps  a  hundred. 

Senator  Kennedy.  Wouldn't  you  agree  with  me,  then,  it  isn't 
the  usual  procedure? 

Mr.  Griswold.  Oh,  yes,  there  is  no  doubt  that  it  is  unusual. 

Senator  Kennedy.  If  you  had  shared  the  view  of  Mr.  McLaren  or 
Mr.  Mitchell  or  Mr.  Blleindienst,  and  Mr.  Walsh,  on  the  \villiagne3s 
of  the  Supreme  Court  to  rule  against  the  conglomerate  mergers, 
wouldn't  your  view  on  the  settlement  be  different? 

Mr.  Griswold.  I  have  never  heard  Mr.  Mitchell  express  any  view 
on  this  whatever.  I  don't  believe  I  have  ever  heard  Mr.  Kleindienst 
express  any  view  on  the  substance  of  this  question.  I  have  talked 
extensively  with  Mr.  McLaren  about  it.  Mr.  McLaren  had  a  dogged 
determination  to  go  ahead,  and  an  ei^aging  optimism  about  it.  I 
found  no  reason  to  stoj)  him  from  going  ahead.  But  I  didn't  share  his 
optimism. 
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I    Senator  Kennedy.  Now,  at  some  time  you  hiid  a  call  from  either 
iMr.  McLaren  or  Mr.  Walsh  ahoiit  the  ISth,  that  isrifjht,  April  18? 

Mr.  Griswold.  No,  I  never  had  a  call  from  either.  I  understand 
now  that  the  ISth  was  a  Sunday,  so  this  must  have  been  on  the  19th. 

Senator  Ken.vedy.  And  your  secretary  told  you  that  the  Deputy 
Attorney  General  wanted  you  down  in  his  office? 

Mr.  Gri.swold.  That  is  right. 

Senator  Kenisedy.  Could  you  tell  us  about  that  meeting? 

Mr.  Griswold.  I  think  I  have  summarized  it  quite  completely  in 
the  statement  I  have  already  filed. 

Senator  Kennedy.  There  was  no  one  else  there? 

Mr.  Griswold.  No  one  else  was  there.  It  didn't  last  more  than  5 
minutes,  jjerhaps  less. 

Senator  Ken.vedy.  And  as  I  understand  from  your  memorandum — 
could  you  repeat  for  us  what  you  believe  to  be  the  reasons  for  seeking 
the  delay  in  the  filing  of  the  jurisdictional  statement? 

Mr.  Griswold.  The  basic  reason  was  that  the  Deputy  Attorney 
General  wanted  it.  And  I  understood  the  underlj'ing  reason  was,  the 
letter  which  he  had  received  from  Mr.  Walsh  which  requested  it, 
which  was  summarized,  but  which  letter  I  didn't  see — I  didn't  ask  to 
see,  it  wasn't  withheld  from  me — it  was  simply,  as  I  recall  it,  it  was  on 
the  desk  or  the  side,  in  front  or  beside  the  Deputy  Attorney  General 
as  he  was  talking  to  me,  and  he  pointed  to  it — but  the  substance  was 
that  there  were  some  mattei-s  here  which  ought  to  receive  further 
consideration. 

Senator  Kennedy.  There  is  nothing  further  that  you  can  add  about 
that  conversation? 

Mr.  Griswold.  No. 

Senator  Kennedy.  He  just  said  that  there  are  other  matters  that 
have  been  included  in  this  letter  that  deserve  further  consideration? 

Mr.  Griswold.  No;  as  I  understand  it,  it  was  matters  relating  to 
whether  we  should  proceed  by  litigation  on  conglomerate  mergers. 

Senator  Kennedy.  The  materials  we  received  from  the  Department 
show  the  Solicitor  General's  memorandum  up  to  March  26,  1971.  Can 
vou  give  us  anv  idea  what,  if  anything,  happened  between  March 
26  and  April  19? 

Mr.  Griswold.  The  jurisdictional— let  me  start  over  again,  Senator. 

We  had  probably  30  or  40  other  cases  in  my  office  movine  thiough 

during  that  time.  Once  the  appeal  was  authorized,  word  would  be  sent 

to  the  Antitrust  Division,  and  they  would  be  requested  to  make  a  draft 

of  the  jurisdictional  statement.  The  jurisdictional  statement  would  be 

prepared,  it  would  come  to  my  office,  and  it  would  be  worked  over  in 

detail  by  one  of  my  younger  staff  members,  and  then  reviewed  thor- 

oughlj'  and  caref  ulfv  by  my  senior  staff  member,  and  then  would  come 

to  me,  and  then  would  go  to  the  printer. 

I      And  as  I  recall  it,  it  went  to  the  printer  on  Thureday  or  Friday  be- 

I  fore  April  19,  and  was  due  back  on  the  afternoon  of  April  19  in  printed 

i  form. 

Senator  Kennedy.  You  have  supplied  materials,  or  the  Department 
has,  a  series  of  memoranda,  the  following  docuiupnts — 3-ou  are 
familiar  with  those  items  here?  Arc  30U  familiar  with  the  letter  from 
Mr.  Wilson  that  was  sent  to  the  committee? 

Mr.  GiiiswoLD.  I  tlon't  know  what  you  are  referring  to,  Senator. 
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I  don't  have — I  really  have  no  perfect  recollection  of  this  now  but 
my  impression  is  that  the  contents  of  my  letter  are  probably  pretty 
much  what  I  told  him  over  the  phone. 

He  said  that  — you  know — he  indicated  that  probably  it  should  be 
for  Mr.  McLaren  and  that  he  also  indicated  that  he  was  quite  sure  that 
Mr.  Mitchell  would  not  want  to  be  concerned  with  this  matter,  but  to 
send  it  down  and  in  a  sense  he  would  figure  out  what  to  do  with  it 
when  he  got  it. 

So  Mr.  Struve  did  take  it  down  to  him,  delivered  it  by  3  o'clock  on 
April  16.  He  went  in  to  Mr.  Kleindienst's  office  with  it  and  Mr.  Klein-' 
dienst  sent  for  \Ir.  Comegys,  who  was  the  first  assistant  in  the  Anti- 
trust Division,  and  turned  it  over  to  him.  I  beheve  Mr.  McLaren 
was  probably  out  of  town  but  I  am  not  sure. 

Mr.  Struve — I  told  Mr.  Kleindienst  that  Mr.  Struve  was  authorized 
to  answer  any  questions  that  either  he  had  or  anybody  in  the  Antitrust 
Division  might  have  with  respect  to  the  memorandum,  but  neither 
of  them  chose  to  ask  him  any;  and  I  think  Mr.  Comegys  indicated  he  . 
<lidn't  think  it  was  necessary  and  Mr.  Struve  came  back. 

The  next  I  heard  was  Mr.  Kleindienst  called  me  early  in  the  morning 

■on  April  19. 1  was  not  in  the  office.  On  April  19  and  20 

Senator  Kennedy.  Could  I  just  interrupt  you? 
Mr.  Walsh.  Yes. 

Senator  Kexnedy.  Before  you  leave  the  16th 

Mr.  Walsh.  Yes,  sir. 

Senator  Kennedy.  How  many  conversations  did  you  have  with 
Mr.  Kleindienst  on  the  16th? 

Mr.  Walsh.  I  had  two,  but  I  believe  only  one  related  to  ITT.  I  have 
a  feeling  the  first  one  related  to  probably  a  judiciary  matter. 

The  first  conversation  was  4  minutes  long;  the  second  one  was 
2  minutes  or  less,  and  I  believe  that  it  would  nave  boon  at  the  end  of 
that  4  minute  conversation  I  told  him  that  I  might  call  him  on  this 
but  I  have  no  recollection  of  that.  I  believe  it  was  a  2  minute  conversa-  , 
tion  that  concerns  ITT.  ;; 

On  the  following  Monday,  the  19th  and  the  20th,  I  stayed  away 
from  the'oflBce  to  get  ready  for  an  argument  on  an  altogether  different 
ca^c  which  I  had  to  make  on  April  21,  so  I  stayed  home  and  I  called 
in  around  10:30  in  the  morning  and  found  that  Mr.  Kleindienst  had 
called  me  earlier  that  morning  and  I  called  him  back  at  that  time  and 
apparently  got  him  in  the  middle  of  a  meeting,  and  the  essence  of  what 
he  said  was  that  they  had — he  had  considered  the  memorandum  and 
had  had  a  meeting  with  respect  to  it  but  he  did  not  tell  me  who;  he 
told  me  he  thought  the  answer  was  going  to  be  no,  but  he  couldn't 
talk  to  me  but  he  would  call  me  later.  I  told  my  secretary  when  he 
"led  to  let  me  know  the  next  time.  3 

lo  he  called  in  again  about  4:30  that  afternoon  and  at  that  time 
soid  that  he  had  talked  with  the  Solicitor  General  and  the  Solicitor 
General  had  arranged  with  Covington  and  Burling  for  a  30  day 
extension  of  the  filing  of  the  jiuisdictional  statement  in  the  Grinnell  ' 
case.  Again,  he  didn't  have  time  to  discuss  the  matter  at  length  then, 
that  he  would  again  talk  with  me  about  it  when  he  had  a  chance. 

told  Mr.  Aibel  on  each  occasion  what  Mr.  Kleindienst  had  told  me.  ■ 
I  knew  by  that  time — Mr.  Aibel  and  I  both  knew  at  that  time  that 
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16.     On  Tuesday,  April  20,  1971,  on  the  motion  of  Solicitor  General 
Griswold,  the  tine  for  the  government  to  perfect  its  appeal  in  ITT- 
Grlnnell  by  filing  its  jurisdictional  statement  was  extended  from  April 
20,  1971  to  May  20,  1971. 

Page 

16.1  Dnited  States  v.  International  Telephone  and 
Telegraph  Corporation.  Application  for  Extension 
of  Time  filed  by  the  Solicitor  General  and  Order 
of  the  United  States  Supreme  Court,  April  20, 
1971,  with  letter  from  the  Deputy  Clerk  of  the 
Siq>rene  Court  to  Solicitor  General  Erwin  Griswold 
(received  from  Department  of  Justice) 360 

16.2  United  States  v.  International  Telephone  and         ' 
Telegraph  Corporation,  Supreme  Court  Docket, 

April  19-20,  1971 365 


(359) 


16. 1     UNITED  STATES  V.    ITT,  APPLICATION  FOB  EXTENSION  OF  TIME,  '^ 
APRIL  20,   1971 


IM  CLE  supretg:  corat  of  t:ce  utrETZD  states 

0CT02ER  TIR.M,  1970 


UNITED  STATZS  0?  A:-E2ICA,  APPZIiAI.'T 

V. 

INTEHiVATIONAL  •ZSLS?H0^'2  A^T)  TELEGRAPH  CCR?03AII0:r 


Ai'?LICA:i.10iN'  FOR  FURTHZR  EXTENSION  0?  TT-S  FOR 
DOCKETING  CASE  ON  A??EAL 


The  Solicitor  General,  on  'behalf  of  the  United  States,  applies  for 
e  further  e:<r:ension  of  30  daj's,  to  and  including  I-S^y  20,  1971,  ^vithin 
which  to .  docket  the  goverrj^ent '  s  direct  appeal  f rca  the  jud^est  of  the 
Urd.ted  States  District  Coiirt  for  the  District  of  Connecticut.  Ca 
March  20,  1971,  I'ir.  Justice  Harlan  extended  the  tins  for  docketing  the 
appeal,  v/hich  originally  expired  on  y.arch  31,  1971,  to  and  including 
April  20,  1971. 

.As  explained  in  the  previous  application  for  an  ei-ctension,  this 
case  involves  the  legality,  under  Section  7  of  the  Clayton  Act,  of  the 
acquisition  of  the  Grinnell  Corporation  oy  the  International  Telephone 
and  Telegraph  Corporation.  After  a  lengthy  iirial,  the  district  court 
rejected  the  governaent ' s  contentions  that  Grinnell  is  a  do=in.-u-it  firz: 
in  sprinkler  device  canufactuxe  and  sprinkler  systen  installation,  that 
those  lines  of  con-ierce  are  concentrated,  and  that  the  acquisition  woxiLs 
further  entrench  Grinnell' s  position  because  of  various  advantages  it 
vould  gain  as  a  result  of  ITT's  vast  resources  and  interests. 

Ta&   additional  time  is  needed  for  further  study  of  the  case  and  -o 
perrdt  consultation  a-nong  various  interested  government  agencies  '.vith 
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APRIL  Z0_^  1971 


-  2   - 

rcfjard  to  whether  tho  (;ovcrn,T.cnt  chould  perfect  itc  appeal. 

Counsel  fcr  the  =.ppelleo  (Henry  P.  Sailer)  hcz   consented  to  this 
extension. 


Kespectfully  subaitted. 


APRIL  1971. 


ERWIN  II.    G3ISv;0L0, 
Solicitor  Cereral. 
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16.1     UNITED  STATES  v.    ITT,   ORDER.  APRIL  20.    1971 
Retyped  from  Indistinct  original 

SUPREME  COURT  OF  THE  UNITED  STATES 
No. ,  October  Term,  1970 

UNITED  STATES, 

Appellant, 
vs. 
INTERNATIONAL  TELEPHONE  AND  TELEGRAPH  CORPORATION 


ORDER 


UPON  CONSIDERATION  of  the  application  of  counsel  for 
the  appellant, 

IT  IS  ORDERED  that  the  time  for  docketing  an  appeal 
in  the  above-entitled  cause  be,  and  the  same  is  hereby, 

further  extended  to  and  including     May  20th , 

1971. 


J.  M.  Harlan 


Associate  Justice  of  the  Supreme 
Court  of  the  United  States. 


Dated  this   20th 


day  of  April,  1971. 


Retyped  from  indistinct  original 
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//o. 


■,  GcLoUt  Term,  10/0 


Aj^cllcriw 


vc. 


la  tl'-c  above-Gr.titilGd  c::c32  b^j  ;'.r.;'  z'cz  z^::^  Is  hereby, 

further  c:;ter:d-d  to  end  i-=ludin3         Mav  20th , 

1071. 


J.    y.    K.=.rf?.-i 


Cour-  or  th-:  Uaiiud  S^wtcs. 


Dctcd  thic    20  r'-' 
€c:y  o2   /.?ril,  107 1, 
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.16.1     DEPUTY  CLEPK  OP  SUPFEME  COVET  LETTFP,   APRIL  21,    1971 
supren:       -Ourt  of  The;  united  3t     ;es 

OFFICE   OF   THE    CLERK 
WASHINGTON,   O.   C.  205-43 

April   21,    1971 
E.-Bossrsr  SHAVER  ^  ' 


Tha  Honorable   Erwin  N.    Griscjold 
Soliciror   G«3r.aral  of    the   Uo3. 
Depcrtcr.enc   of  Ji:scic3 
Uashingcon,    D.C,        20530 


Re:      U.S.   v.    Inrsrnacior.al  Telephs-e   and 
Telesra-h  Coroo.    Octrober    Tar-,    1S7C 

My  dear  Mr.  Griswold: 

Your  applicacion  for  a  fur Cher  extension 
of  tice  in  which  to  docket  an  appeal  in  the 
above-entit  1  <=»d  c??e  vas  "oresent^d  cc  Mr.  Justice 
liarian,  who  signed  the  order  extending  your  tit:a 
to  and  including  May  20,  1971. 

A  copy  of  the  Justice's  order  is  enclosed. 

Very  truly  yours, 

E.  ROBERT . 3EAVER,  Clerk 

3y   .  -   ■'     -i  V     ■      . 

Michael  Rodak,  Jr. 
Deputy  Clerk 

iaw 

End.  ' 

cc:   Henry  ?.  Sailer,  Esq. 
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^ctie' 


United  States,  Appellant, 

V. 

International  Telephone  and  Telegraph  Corporation 


WO 


J^/A^^United  States  District  Court 

for  the  District  of  Connecticut 


FILING  DATE 


May  17,    1971 


TERM  AND  DOCKET  NO. 


A-70 


1718 


DATE 


PROCEEDINGS  AND  ORDERS 


Mar.  19,  1971 
Mar.  20,  1971 

(7^.  19,  1971 
[/pr.  20,  1971 

May  17,  1971 
Jun.  14,  B71 
Jul.  12,  1971 

Jul,  29,  1971 

Aug.  20,  1971 
Aug.  23,  1971 


Counsel  for  appellantV  Attorney  General 

Counsel  for  appellee:   Henry  P.  Sailer 

Applic.  for  ext.  of  time  to  docket  appeal  filed 
Orderextending  time  to  docket  appeal. CHarlan,  J.,  until 
4-20-71) 

Applicajtion  for  further  extension. 

Order  further  extending  time  to  docket  appeal  until 
5-20-71  by  Harlan,  J.,) 
Jtatfement  as  to  jurisdiction  and  record  filed. 

Order  extending  time  to  file  response  until  July  17th. 

Order  further  extending  time  to  file  appellee's  motion  to 

ffirm  until  August  16,  1971. 

Order  further  extending  time  to  file  motion  to  affirm 

until  Sept,  ,1.  .        ,  ^.,  , 
greement.ro.  dismiss-appeaj.  filed. 
ft^peaX  dismissea  under  Rule  60. 
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17.     Also  on  April  20,  1971  Felix  Rohatyn,  an  investaent  banker  who 
was  a  director  of  ITT,  met  with  Klelndienst  to  discuss  the  economic  and 
financial  ramifications  of  divestiture  of  the  Hartford  Fire  Insurance 
Company  by  ITT.  At  the  meeting  Rohat]^  asked  to  present  these  arguments 
to  McLaren,  and  such  a  presentation  was  later  arranged  for  April  29. 
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yo 

The  reason  why  I  asked  for  this  hearing,  ^^r.  Chairman,  and  mem- 
bers of  the  committee,  is  because  charges  have  been  made  that  I 
influenced  the  settlement  of  Government  antitrust  litigation  for 
partisan  political  reasons.  These  are  serious  charges,  and  by  \'irtue  of 
the  fact  that  the  confirmation  of  my  nomination  as  the  Attorney 
General  of  the  United  States  is  before  the  U.S.  Senate,  I  would  not 
want  that  confirmation  to  take  place  with  a  cloud  over  my  head,  so  to 
speak,  nor  would  I  want  the  U.S.  Senate  to  act  upon  my  nomination 
if  there  was  any  substantial  doubt  in  the  minds  of  any  of  the  Members 
of  the  U.S.  Senate  to  the  effect  that  while  I  performed  my  official 
duties  on  behalf  of  the  U.S.  Government  in  the  past  3  years  as  the 
Deputy  Attorney  General,  that  I  engaged  in  any  improper  conduct  or 
in  any  conduct  that  would  go  to  or  be  relevant  to  the  consideration  of 
my  confirmation  by  the  U.S.  Senate. 

I  am  here  this  morning  with  respect  to  the  matters  involving  the 
ITT  Co.  and  its  antitrust  matters  before  the  Department  of  Justice  to 
tell  you  what  I  did.  And  I  have  here  with  me  this  morning  Judge  Mc- 
Laren, the  Federal  District  Judge  of  the  Northern  District  of  Illinois, 
and  Mr.  Felix  Rohatyn,  a  member  of  the  board  of  directors  of  ITT, 
being  the  two  persons  with  whom  I  had  any  dealings  in  connection 
with  these  matters  to  also  have  them  tell  you  what  they  did.  And  to 
the  extent  that  it  involves  me,  to  have  them  tell  you  what  I  did. 

I  was  involved  in  any  way  with  respect  to  these  antitrust  matters  by 
virtue  of  the  fact  that  the  Attorney  General,  in  1969,  disqualified  him- 
self from  the  consideration  of  any  matters  invohnng  the  I.T.  &  T. 
Corp.  The  reason  why  he  disqualified  himself  is  that  his  former  law 
firm  has  performed  legal  services,  I  believe,  for  subsidiaries  of  I.T^  &  T. 
and,  therefore,  felt  from  the  standpoint  of  proper  conduct  that  he 
should  not  become  involved  in  any  matter  or  consideration  or  decision 
that  would  involve  these  companies. 

In  1969,  at  the  recommendation  of  then  Assistant  Attorney  General 
McLaren  in  the  Antitrust  Division  I  signed  as  the  Attorney  General 
in  these  cases,  and  as  required  by  law,  the  complaints  or  authorized  the 
filing  of  complaints  against  the  acquisition  or  proposed  acquisition  by 
I.T.  &  T.  in  connection  with  three  corporations,  the  Canteen  Corp., 
the  Grinnell  Corp.,  and  the  Hartford  Corp.  Those  complaints  and  the 
nature  of  those  actions  will  be  discussed  in  more  detail,  I  believe,  by 
Judge  McLaren  this  morning. 

But,  in  anj-  event,  all  three  of  those  complaints,  seeking  on  behalf 
of  the  Government  to  prevent  their  acquisition  b}-  I.T.  &  T.  were 
filed  in  the  year  1969  by  the  Department  of  Justice. 

I  really  had  verA-  little  to  do  or  relationship  unth  or  knowledge  about 
the  ordinary  process  of  those  cases  in  the  year  1969.  Indeed,  I  have  no 
recollection  of  having  any  meetings  other  than  routine,  or  of  a  very 
rioniinal  nature  in  that  jear  \\'ith  respect  to  any  one  of  those  cases. 
^^^])I)ro\imateIy  April^O,  1969,  I  received  a  call  from  Mr.  Felix 
I  Rohatyn,  who  is  sitting  here  to  my  left,  in  which  he  identified  himself 
to  me  as  a  member  of  the  board  of  duectois  of  I.T.  «fe  T.,  and  he  stated 
that  he  was  not  a  lawyer  and  that  he  would  like  to  come  to  my  office 
to  discuss  some  of  the  economic  consequences  of  the  policy  of  the 
Department  of  Justice  to  requiie  by  I.T.  &  T.  a  divestiture  of  the 
Hartford  Insurance  Co.  As  a  result  of  our  dLscussion  on  the  telephone 
Mr.  Rohatyn  came  to  my  office  on  April  20,  1969.  He  again  opened 
up  the  convei-sation,  and  incidentall}',  only  Mr.  Rohatyn  and  I  were 
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present  at  that  conversation.  And  I  believe  for  the  record  that  at  any 
time  that  I  had  any  meeting  with  Mr.  RohatjTi  only  he  and  I  were 
present  during  those  meetings. 

He  again  prefaced  his  remarks  by  tellmg  me  who  he  was,  his 
position°with  the  company,  that  he  was  not  a  lawyer,  that  he  was  a 
financier  and  an  economist.  He  also,  I  think,  by  way  of  introduction, 
stated  that  he  had  no  political  credentials  by  which  to  introduce  him- 
self to  me.  That  as  a  matter  of  fact,  he  was  an  economic  adviser  to 
Senator  Muskie  in  his  national  campaign,  and  was  on  his  finance 
committee.  He  then  said  that  in  substance,  he  was  not  there  to  make 
any  legal  arguments,  and  that  for  the  purpose  of  our  discussion  he 
wo'uld  assume — he  did  not  concede  it,  but  that  we  could  assume  that 
the  Department  of  Justice  would  be  successful  in  its  prosecution  of 
all  three  of  these  cases.  The  record  up  to  that  time  had  not  shown 
great  success  by  the  Department  of  Justice,  but  he  said,  let  us  assume 
that  ultimatelv  vou  are  going  to  prevail  in  all  of  these  cases,  and  that 
the  reason  tha't  he  wanted  to  talk  to  me  was  not  that  we  were  going  to 
succeed,  but  what  would  happen  if  we  did,  because  he  came  there  to 
tell  me  the  rather  drastic  economic  consequences  that  would  accrue 
to  I.T.  &  T.  and  Hartford  if  I.T.  &  T.  was  required  to  divest  that 
company.  He  said  that  among  other  things,  the  stockholders  of  both 
companies  would  suffer  a  loss  in  excess  of  $1  billion  in  the  value  of 
their  stock.  He  indicated  to  me  that  as  a  residt  of  the  manner  in  which 
the3'  acquired  the  company  and  the  tax  consequences  of  the  divestiture 
that  I.T.  &  T.  would  have  to  pay  out  S400  or  $500  million,  and  that 
that  would  have  a  very  drastic  effect  upon  the  liquidity  of  their  com- 
pany. He  indicated  to  me  that  a  lack  of  liquidity  would  interfere  with 
their  ability  to  perform  some  $200  million  or  $300  million  of  contracts 
abroad,  that  would  have  a  certain  effect  on  our  balance  of  payments. 
Incidentallv,  I  have  been  reminded  that  this  meeting  on  April  20 
occurred  in  1971  and  not  1969.  That  was  an  oversight  on  my  part. 

That  that  would  interfere  with  oiu-  balance  of  payments  abroad, 
and  deprive  an  American  company  of  an  ability  to  compete  favorably 
overseas  in  a  particular  market.  And  then  I  think  he  terminated  his 
remarks  by  saving  also  if  they  accrued — these  consequences  to 
I.T.  &  T. — taking  into  account  the  condition  of  the  economy  at  that 
time,  that  it  might  have  additional  repercussions  so  far  as  the  general 
stock  market  was  concerned. 

He  then  asked  me  if  I  would  direct  Mr.  McLaren,  the  Assistant 
Attorney  General  in  the  Antitrust  Division,  to  call  a  meeting  of  his 
staff,  and  any  other  experts  that  the  Government  mi^ht  want  to 
have  with  them,  and  economic  experts  of  the  I.T.  &  T.  Corp.  for  the 
purpose  of  permitting  I.T.  &.  T.  to  make  this  economic  presentation 
to  the  Government,  not  a  legal  argument  whether  or  not  as  a  matter 
of  law  the  position  of  the  Department  was  meritorious,  but  in  order 
for  the  Government  to  be  able  to  have  this  information,  and  hopefully 
arrive  at  some  kind  of  a  settlement  in  these  cases  calculated  to  permit 
I.T.  &  T.  to  retain  the  Hartford  Insurance  Company  and  not  be 
required  to  divest  it. 

I  told  Mr.  Rohrttvn  that  I  wouM  not  direct  Mr.  McLaren  or  Judge 

McLaren  to  do  that,  but  that  I  would  call  him  and  see  if  he  would 

be  willing  to  do  that.  I  did.  Mr.  Rohatvn  left.  I  did.  And  then  I  called 

I    Mr.  Rohatvn  ami  said  that  Mr.  MiLureu  would  be  willmg  to  have 

I   such  a  meeting. 
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I  have  ^vith  me  copies  of  the  three  decrees  that  were  entered  against 
ITT,  pursuant  to  our  settlement.  Essential]}',  they  require  three 
things:  (1)  a  divestiture  of  firms  with  approximately  $1  billion  of 
sales — which  is  one  of  the  biggest,  if  not  the  biggest,  divestiture  in 
antitrust  history;  (2)  a  prohibition  against  further  acquisitions  by 
ITT  which  might  have  anticompetitive  effects,  and  (3)  a  prohibition 
against  use  of  systematic  reciprocity  by  any  of  the  ITT  companies. 
I  am  responsible  for  that  settlement  and  I  stand  fully  behind  it.  In 
my  professional  opinion,  it  is  an  excellent  settlement  from  the  Gov- 
ernment's standpouit  not  onlj'  as  a  matter  of  disposition  of  this 
litigation  but  for  its  overall  impact  in  promoting  compliance  with  the 
antitrust  laws  in  deterring  anticompetitive  mergers. 

The  Chairman.  Mr.  Rohatyn. 

Mj.  Rohatyn.  Mr.  Chairman,  I  thank  you  for  the  opportunity  to. 
appear  in  front  of  you  and  your  Committee. 

My  name  is  Felix  G.  Rohatyn.  For  the  past  12  years  I  have  been  a. 
general  partner  in  the  investment  banking  firm  of  Lazard  Freres  &  Co.^ 
and  since  1968  have  been  a  director  of  International  Telephone  and 
Telegraph  Corp. 

I  am  open  to  the  committee's  questions  concerning  my  role  in  the 
settlement  of  antitrust  Utigation  brought  by  the  Justice  Department 
against  ITT,  but  would  Uke  to  begin  by  describing  the  nature  of 
discussions  in  which  I  participated  mth  Justice  Department  oflBcials. 

It  had  been  our  belief  that  a  forced  divestiture  of  Hartford  Fire 
could  raise  fundamental  issues  of  national  policy 

Senator  Hart.  Mr.  Chairman,  I  wonder  if  the  witness  could  proceed 
more  slowly.  We  do  not  have  a  copy  of  his  statement. 

Mr.  Rohatyn.  I  am  sorry,  Senator  Hart. 

The  Chairman.  Do  you  have  extra  copies  of  your  statement? 

Mr.  Rohatyn.  Yes,  sir.  I  can  get  them  for  you  right  now,  sir,  if 
you  like. 

The  Chairman.  Let  us  have  order.  Proceed,  sir. 

Mr.  Rohatyn.  It  had  been  our  belief  that  a  forced  divestiture  of 
Hartford  Fire  could  raise  fundamental  issues  of  national  policy  tran- 
scending both  the  narrow  scope  of  traditional  antitrust  philosophy 
and  the  narrow  interest  of  ITT.  Several  points  were  involved,  includ- 
ing possible  United  States  balance  of  payments  effects  and  govern- 
ment poUcy  toward  preserving  the  underlying  strength  of  domestic 
companies  competing  overseas.  In  addition,  as  chairman  of  the  New 
York  Stock  Exchange  Surveillance  Committee  during  that  period  of 
financial  crisis,  I  was  concerned  that  so  massive  a  divestiture  might 
unsettle  our  securities  markets,  and  with  possible  impact  on  some- 
J^jancial  organizations. 

^^Early  in  April  of  1971,  I  was  asked  by  Mr.  Harold  Geneen  and  by 

I  our  counsel  to  prepare  a  comprehensive  treatment  of  these  issues  for 

presentation  at  the  Department  of  Justice.  I  was  thought  qualified  in 

these  areas  as  an  economic  and  financial  specialist.  Since  the  policy 

considerations   to  be  raised  ranged  beyond   antitrust  enforcement 

policy,  and  because  Attorney  General  Mitchell  had  disqualified  him- 

self,  I  met  first  with  Deputy  Attorney  General  Richard  Kleindienst, 

I  to  outline  our  thinking  in  general  terms.  On  April  20,  1971,   Mr. 

^Kleindienst  directed  that  a  full  presentation  be  made  to  Mr.  McLaren. 
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18.     On  April  21,  1971  the  President  met  with  Attorney  General 
Hltchell  and  discussed,  aaong  other  things,  the  ITT-Grlnnell  appeal. 
The  President  said  that  he  did  not  care  about  the  nerlts  of  the  case 
but  that  the  business  conmunlty  believed  that  the  Administration  was 
being  even  rougher  on  It  In  antitrust  matters  than  had  previous  admin- 
istrations. Mitchell  argued  that  It  was  a  political  mistake  to  inter- 
fere with  the  appeal.  The  President  agreed  to  heed  Mitchell's  advice 
to  permit  the  appeal  to  be  perfected. 
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18.1  Tape  recording  of  the  end  of  a  meeting  between 
the  President  and  John  Mitchell,  April  21,  1971, 
4:18  -  6:13  p.m.,  and  House  Judiciary  Connittee 
transcript  thereof  372 
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TRANSCRIPT  PREPARED  BY  THE  IMPEACHMENT  INQUIRY 
STAFF  FOR  THE  HOUSE  JUDICIARY  COMMITTEE  OF  A 
RECORDING  OF  THE  END  OF  A  MEETING  BETWEEN  THE 
PRESIDENT  AND  JOHN  MITCHELL  ON  APRIL  21,  1971, 
FROM  4:18  TO  6:13  P.M.    


MITCHELL: 


I  would  like  to  get  some  time  to  talk  to  you,  Mr.  President, 
about  this  antitrust  business,  because  this  is  political 
dynamite . 


PRESIDENT : 


McLaren?  Uh  ~ 


MITCHELL: 


PRESIDENT: 


I'm  talking  about  the  whole  picture  of,  of,  of  this  ITT, 
uh,  what  can  develop  out  of  this.  Senate  investigation  and 
so  forth,  if  you  don't  need  it.  You  don't  need  it  for  these 
bastards  up  there  to  burden  us  with  it.   I  don't  know  who's 
been  giving  you  the  Information,  but  it's  a  bad  political 
mistake.   I'm  not  talking  about  the  merits  of  it. 

John,  the  problem  we've  got  is  this,  that  we've  got  a,  uh, 
that,  uh  —  I  don't  give  a  damn  about  the  merits  either,  uh, 
but  we  have  a  situation  where,  uh,  and,  uh,  Connally  has 
spoken  to  me  about  it  —  but,  uh,  where  the  business  community, 
for,  for  —  believes  that  we're  a  hell  of  a  lot  rougher  on 
them  in  the  antitrust  than  our  predecessors  were. 


MITCHELL: 


PRESIDENT: 


All  right.  Now,  let  me  — 


And  they  don't  think  you  are,  they  think  McLaren  is. 
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MITCHELL: 


Well,  there,  there  are  reasons  for  it. 


PRESIDENT: 


because  he  leads  you  to  believe  this. 


MITCHELL: 


And  it  wasn't  McLaren,  you  know,  that  started  all  this. 
It  was  your  Council  of  Economic  Advisors  and  Arthur  Burns, 
and  it  was  done  in  order  to  help  cool  this  economy  and  the 
stock  market  and  I  could  go  on  to  a  lot  of  other  thirjgs. 
And,  uh,  the  things  that  they're  accusing  McLaren  of  are 
just,  uh,  uh,  made  out  of  whole  cloth.   It's  just  not 
true.   There  are  antitrust  cases  here,  but  what  I  want  to 
talk  about  is  the  political  aspects  of  it.   And  if,  uh, 
if  this  thing  should  be  turned  off,  it,  I  mean  the  general 
concept  of  it,  you've  got  a  review  going  now  --  inter-govern- 
mental --  well,  it's  time  to  do  it.   But  you  just  can't 
stop  this  thing  up  at  the  Supreme  Court,  because  you  will 
have  Griswold  quit,  you  will  have  a  Senate  investigation  -- 
Hart  will  just  love  this  --  and  we  don't  need  it.  There 
are  other  ways  of  working  this  out. 


PRESIDENT: 


Okay .   You  - - 


MITCHELL: 


But  I'm  --  I  want,  to  ta--,  I  want  to  -- 


PRESIDENT: 


Well,  go  ahead,  you  could  --  Yeah,  I  understand  that.   If  that's 
the  problem  politically,  go  ahead.   The  only  thing  that  I 
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MITCHELL: 


PRESIDENT; 


MITCHELL: 


PRESIDENT: 
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want  to  say 

[Unintelligible] 

is  that  I  do  feel  that  we,  that  we've  got  to  sit  down  and, 
and,  so  that  —  It  seems  to  me  that  you've  got  to  get 
Connally,  uli — Stans,  Stans  also  wrote. 

Yeah,  I  know.   I  know. 

he  wrote  this  damn  long  memorandum  to  me. 


MITCHELL: 


I  know. 


PRESIDENT: 


MITCHELL: 


PRESIDENT: 


Well,  if  you'll  just  sit  down  and  convince  them,  I  don't 
want  to  hear  anything  more  about  it. 

All  right. 

That's  all. 


MITCHELL: 


PRESIDENT: 


MITCHELL: 


Now  we  have  a  inter-governmental  study  going  on 

I  know  about  that. 

the  antitrust  policies,  and  this,  this  is  fine,  but  you 
don't  just  cut  this  thing  off  at  the  top,  and  then  get  up 
before  that  Hart  Committee  up  there  and  get  yourself 
chewed  to  pieces. 
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PRESIDENT: 
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All  right,  fine. 


MITCHELL: 


And  ~ 


PRESIDENT: 


You  handle  It.  But  If  you  could  —  Would  you  do  this, 


MITCHELL: 


Yeah. 


PRESIDENT: 


without  my  being  present?  Get  Connally 


MITCHELL : 


Yes, 


PRESIDENT: 


and  Stans 


MITCHELL : 


Those 


PRESIDENT: 


[Unintelligible] 


MITCHELL : 


are  the  two  where  we'll  — 


PRESIDENT: 


MITCHELL : 


PRESIDENT: 


and  tell  'em  [unintelligible]  another  one,  now 
McCracken's  been,  uh,  [unintelligible]  raised  It, 
saying  that  he's  catching  hell  on  It. 

McCracken,  for  Christ's  sakes,  he  was  the  one  that 
basically  started  this. 

Uh,  he  says,  It  makes  It  [unintelligible]  the  business 
community  feels  you  ought  to  go  to  New  York  and  resolve 
the  antitrust. 
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Yeah.   Now,  well,  what  we  ^ught  to  do  Is  change  the  policy 
and 


PRESIDENT: 


Yeah. 


MITCHELL: 


not  —  and  we  can  get  rid  of  this  ITT  thing,  I  think. 


PRESIDENT: 


I  don't  care  about  the  ITT. 


MITHCELL: 


All  right. 


PRESIDENT: 


I  don't  even  know  what  It  Is. 


MITCHELL: 


Now  the  other  thing  I  would  like  —  John  Ehrllchman 
called  today,  and  said  that  they  put  out  this  network 
suit.   And  I  don't  — 
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19.     During  the  last  ten  days  of  April  1971  Geneen  and  Merrlam  of 
ITT  wrote  four  letters  to  Adnlnlstratlon  officials  —  one  to  Secretary 
of  the  Treasury  John  Connelly  and  three  to  Peter  Peterson  —  containing 
references  to  antitrust  matters.  Two  of  the  letters  contented  favorably 
on  the  ITT-Grlnnell  appeal  delay. 
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19.2     WILLIAM  MERRI AM  MEMORANDUM,   APRIL  22.    1971.    WITH  ATTACHMENTS 
TO: 


Pete: 

I  am  attaching  a  letter,    a  list  of  names 
which  you  requested,    and  a  memorandum 
drafted  by  Hal,    the  subject  of  which 
concerns  our  discussion  with  your  last 
Friday. 

We  have  no  objection  to  your  forwarding 
this  memorandunn  either  as  an  ITT 
document,    or  as  one  with  no  sponsorship 
to  Arthur  Burns,   Secretary  Connally, 
or  anyone  else  you  think  should  receive 
it. 

I  will  be  glad  to  carry  out  the  mechanics, 
noting  in  a  cover  memorandum  that  it 
has  been  done  at  your  suggestion.     I  will 
call  your  sf^rrpfary.    Miss  McAuliffe  ^ 
tomorrow  to  determine  your  wishes. 

Best  regards,  ^\^  •_Q_C^__, 


4/22/71 


W.  R.  MERRIAM 
ITT  Washington  Relations 


I 
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INTERNATIONAL  TELEPHONE  AND  TELEGRAPH  CORPORATION 

320    Park   Avenue 

NewYobk.N  Y  iooa2 

HAROLD  S   GENCEN  .  .-     -_  IQ71 


The  Honorable 
Peter  G.    Peterson 
Assistant  to  the  President  for 

International  Economic  Affairs 
Old  Executive  Building 
Washington,    D.    C.       20500 

Dear  Pete: 

Your  time  and  discussion  last  week  were  very  much 
appreciated.     Your  program  would  appear  to  be  the  first 
broad  constructive  approach  to  the  mounting  problems  of 
our  balance  of  payments,    trade,    and  overall  international 
position,    many  factors  of  which  will  have  direct  effect  on 
our  economy  at  home. 

I  understand  that  this  assignment  is  new,    but  let 
me  say  it  has  been  urgently  needed  for  a  long  time. 

You  have  asked  if  I  could  suggest  some  names  to 
work  as  Comnnitteemen  on  a  fairly  intensive  basis  through 
a  three-month  period  in  the  four  areas  of: 

/ 

1)  Industrial  Technology 

2)  Raw  Materials  and  Clean  Energy  Source 

3)  Business  -  Government  Relations,    and 

4)  Productivity 

I  have  attached  a  list  of  names  for  this  purpose  with  some 
very  brief  notations. 
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In  addition,    if  I  may,    I  would  like  to  offer  to  serve 
on  any  of  your  Committees.     I  will  do  my  best  on  time  real- 
izing other  commitments.     The  Business  -  Government 
Relations  and  Productivity  is  where  in  my  opinion  the  real 
battle  has  to  be  won  if  we  are  to  be  successful  in  reversing 
current  trends. 

On  the  subject  of  our  conversation  last  week,  I  am 
attaching  a  brief  note  which  you  may  find  useful  as  a  sum- 
mation of  one  aspect  of  the  problem  we  discussed. 

Thank  you  again  for  your  interest  and  courtesy. 

Sincerely, 


aSl^ 


Attachments 
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Suggested  Names 


1,     Eugene  Black 


2.     John  McCone 


3.     Andre  Meyer 


4.     Rudolph  Peterson 


Financial 

Former  Head  World  Bank 

Wide  Background  International 

and  Domestic 
Government  Service 

Business  and  Shipping 
Former  Head  Atomic  Energy 
Government  Service 

Financial 

Wide  Background  International 
and  Domestic 

Former  Head  Bank  of  America 
Wide  Background  on  Government 
Commissions 


1.  C.   W.   Cook 

2.  Richard  Gerstenberg 

3.  John  Harper 


Head  General  Foods 

Financial  Head  General  Motors 

Head  Aluminum  Company  of  America 


I  know  all  of  these  as  competent  and  hard  working.     The  first  four  are  more 
senior  in  age  and  background.     The  latter  three  are  active  in  their  careers  but 
good. 
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MEMORANDUM  ON  ANTI-TRUST  POLICY  AND  ITS  RELATION 
TO  THE  ECONOMIC  POLICY  OF  THE  UNITED  STATES 


The  most  significant  comment  on  the  Antitrust  policy  as  related  to  the 
economic  policy  of  the  United  States,   which  is  the  responsibility  of  the  execu- 
tive branch  of  the  government,   is  that  there  has  been  little  past  correlation 
between  the  two  policies  although  high  interdependence  is  necessary  for 
successful  economic  progress. 

A  specific  example  in  this  respect  is  to  be  found  in  the  Economic  Report 
of  the  President,   dated  February,    1970.     What  follows  are  excerpts  from  the 
broader  text. 

Page  95  ...    .   Mergers,    even  between  competitors,   are  not  per  se  violations 
of  the  law,    however,    and  they  may  even  favor  healthy  competition.     The  ready 
marketability  of  a  firm  may  encourage  others  to  become  entrepreneurs  and 
establish  new  enterprises.     Mergers  may  also  be  an  efficient  way  of  replacing 
incompetent  managements.     They  may  lead  to  greater  economies  of  scale  in 
production  and  marketing.       And  they  miay  make  it  easier  to  transfer  resources 
to  the  industries  or  enterprises  that  can  most  effectively  employ  them.     In 
addition,    access  to  capital  markets  may  be  facilitated.     Nonetheless,    the  law 
prohibits  mergers  whose  effect  ".    .    .    .    may  be  substantially  to  lessen  competi- 
tion,   or  to  tend  to  create  a  monopoly.  "    An  accomplished  effect  deleterious  to 
competition  need  not  be  proved;  it  is  sufficient  if  there  is  a  reasonable  likelihood 
that  such  an  effect  will  follow  .... 

Page  96  ...    .    The  Departnnent  of  Justice  has  announced  that  it  intends 
generally  to  adhere  to  its    1968  guidelines,    but  that  it  probably  will  oppose  any 
merger  among  the  top  200  manufacturing  firms     or  firms  of  comparable  size  in 
other  industries,    or  any  merger  by  one  of  the  top  200  manufacturing  firms  with 
any  leading  producer  in  any  concentrated  industry.     This  program  is  based  upon 
recent  decisions  of  the  Supreme  Court  condemning  mergers  that  eliminate 
significant  potential  competition,    entrench  leading  firms  in  concentrated  markets, 
substantially  increase  the  power  of  large  firms  to  engage  in  reciprocity,    or 
further  a  trend  of  mergers  that  would  lessen  competition.     The  staff  of  the 
Federal  Trade  Commission  has   recently  issued  a  report  on  conglomerate  mergers, 
The  Commission  is  planning  to  continue  its  study  and  to  coordinate  it  with  a  pro- 
jected Adnninistration  study  of  economic  concentration,    including  conglomerate 
mergers  ....    (underline  added) 

The  key  sentence  in  the  above  is  the  statement  in  reference  to  the  Antitrust 
Division,    is  that  "this  program  is  based  upon  recent  decisions  of  the  Supreme 
Court  .    .    .  .  " 
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However,    the  Supreme  Court  is  not  "making"  these  decisions.     They  are 
in  most  cases  merely  affirming  the  "invitation"    to  these  decisions  as  sent  up  by 
the  Antitrust  Division  of  the  Department  of  Justice.     In  fact  since  the  advent  of 
the  Warren  Court,    6Z  out  of  65  cases  in  this  area  have  been  affirnoed  for  the 
Government,     The. Supreme  Court,    therefore,    is  endorsing  and  confirming  what 
it  conceives  to  be  the  economic  policy  desired  by  the  Government  almost  precisely 
as  presented  by  the  Antitrust  Division.     In  short,    the  Antitrust  Division  is  writing, 
in  this  method,    its  own  economic  policy  for  the  nation.     Similar  comment  can  be 
made  in  certain  respects  as  to  the  Federal  Trade  Commission. 

Recent  and  past  events  indicate  that  there  is  often  little  relationship  between 
the  economic  policy  desired  by  the  Executive  Branch  of  the  Government  and  the 
Antitrust  Division's   cases,    including  landmark  precedent  cases   stretching  the 
intent  of  the  law.     The  latter  in  many  cases  are  derived  from  increasingly  unreason- 
able theories  and  narrow  concepts  which  are  unrelated  to  real  "competition"  or  to 
today's  realistic  problems  of  Government  and  present  day  international  and  domestic 
national  economic  needs. 

To  emphasize  this  unreal  condition,    it  should  be  noted  that  the  most  recent 
amendment  by  Congress  of  the  Clayton  Act  was  in  1950. 

The  cases   sent  by  the  Antitrust  Division  to  the  Supreme  Court  are  therefore 
in  many  instances  "invitations"  to  spell  out  increasingly  restrictive  economic 
policy  based  on  the  exceedingly  vague  process  of  "interpreting"  the  "intention" 
of  Congress  when  passing  this  amendment  in  1950. 

Since  the  problems  and  the  conditions  faced  by  the  United  States  today,    20 
years  later,    in  its  international  affairs  are  almost  180  degrees  different  than 
they  were  in  1950,  this  at  best  is  a  very  outmoded  model  to  work  from  and  at  worst 
results  in  direct  conflict  with  the  national  interest. 

For  example,    in  1950  --   compared  to  today's  conditions  --  i 

1.  There  was  no  European  Common  Market. 

2.  Both  Europe,  including  Germany,  and  most  particularly  Japan  were  "flat 
on  their  backs"  as  far  as  trade  competition  with  the  United  States  was  concerned 
as  they  were  still  recovering  from  their  own  internal  problems. 

3.  The  dollar  was  in  short  supply   in  contrast  to  present  conditions  today. 
Our  gold  stock  was  then  at  $23  billion  and  has   since  dropped  to  $11   billion.     Our 
total  international  reserve  assets  have  similarly  dropped  from  $24  billion  to  $14 
billion.      In  sharp  contrast  our  liquid  liabilities    to  foreigners  directly  or  indirectly 
have  risen  from  $16  billion  in  1957  to  almost  $45  billion  in  1970.     This  is  dramatic 
change  from   1950. 
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4.  In   1950  the  United  States  was  pre-eminent  in  its   position  in  international 
markets  because  of  its  large  excess  of  exports  over  irnports.     In  fact,    at  that 
time  the  United  States  was  almost  the  sole  supplier  of  money,    goods  and  services 
to  a  world  that  was  not  quite  recovered  from  World  War  II.     For  example,    in 

the  four  years    1946-49  we  had  a  cumulative  excess  exports  over  imports  of  $32 
billion.     By  contrast,    today  in  spite  of  our  much  larger  economy  our  cumulative 
excess  of  exports  for  the  last  four  years    1967-70  was  only  $14  billion,    and  is 
still  declining. 

5.  Largely  due  to  inflationary  increases  in  wage  costs,    the  United  States 

has  lost,    in  this  intervening  period  since  1950,    the  competitive  and  cost  advantage 
it  enjoyed  in  the  early  post- World  War  U  years  and  in  prior  periods.     Perhaps  a 
more  direct  way  of  pointing  this  out  is  to  indicate  that  names  like  Volkswagen, 
Datsun,    and  Fiat,    which  today  comprise   15%  of  our  domestic  auto  market  were 
unheard  of  at  that  time,     Japanese  and  Far  Eastern  imports  of  such  companies  as 
Sony,    Hiatachi,    etc.  ,    and  other  Far  Eastern  sources  already  represent  about  28% 
of  the  United  States  domestic  consumer  electronics  market  today.     And,    finally, 
the  small  quantities  of  foreign  steel  which  turned  up  in  our  economy  in  those 
days  were  insignificant  and  amounted  to  .  2  of  1%  of  our  total  steel  consumption, 
whereas  today  U.S.    steel  imports  would  amount  to   15%.     One  could  add  that  Harley 
Davison  and  Indian  motorcycles,    both  good  American  makes,    were  occasionally 
seen  on  the  highways,    not  the  thousands  of  Honda,    Suzuki,    Triumph,    etc.  ,    which 
today  comprise  93%  of  our  domestic  market.     Many  of  the  same  comments  could 
be  made  for  shoes,    textiles,    cameras,   binoculars,    and  many  other  areas  which 
have  seen  major  changes. 

More  importantly,    the  trend  has  not  stopped. 

6.     Further,    the  enlargement  of  the  Common  Market  to  include  Great  Britain, 
Ireland,    Denmark,    and  possibly  Spain  and  other  countries  will  present  even 
greater  competitive  problems  to  the  United  States  businesses  in  international 
markets  and  even  greater  impacts  from  imports  and/or  other  necessary  steps 
taken  to  protect  our  domestic  markets  which  can  eventually  only  have  the  result 
of  higher  costs  at  home  and  further  deterioration  of  our  international  situation. 

In  conclusion,    since  the  amendment  to  the  Clayton  Act  by  Congress  in  1950-- 
the  United  States  has  moved  from  a  position  of  unchallenged    pre-eminence  in 
foreign  trade  --  sharply  to  a  defensive  one  --  and  the  trend  is  still  adverse.     This 
trend  is  not  due  to  "anti-competitive"  practices.     In  addition  to  being  out  of  date, 
the  Clayton  Act  is   already  so  vague  as  to  require  strict  construction  rather  than 
continually  expansive  and  theoretical  interpretations  which  are  remote  from  reality 
and  which  will  further  weaken  our  competitive  effort. 
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Yet,    as  stated,    our  government  is   still  forming  its   broad  economic  policy 
i)      hese  important  areas  of  our  competitive  industry  capabilities  by  allowing  the 
All  itrust  Division  to  send  to  the  Supreme  Court  cases  inviting  far-reaching  new 
tilt  Dries  of  purported  "interpretation"  of  the  "intent"  of    Congress"in    1950.  "    This 
"innovative  urge"  to  expand  the  meaning  of  the  law  through  such  theoretic  devices  as, 
foi    example,    "potentiality"  is  in  sharp  contrast  with  the  actual  assignment  of  the 
pu    suit  of  real   anti- competitive  practices.     This  can  be  economic  disaster,    since 
th""    lawyers  presenting  to  and  those  comprising  the  Supreme  Court  do  not  have  the 
exi  ertise  or  responsibility  to  determine  long-term  national  economic  policy. 

It  would  seem  clear,    therefore,    that  any  meaningful  development  of  economic 
poi;cy  will  require  review  for  at  least  a  commonality  of  purpose  of   these  cases  by 
othi;r  areas  of  the  Executive  Branch  of  the  Government  and  of  the  economic  theories 
and  philosophy  and  legal  arguments  contained  in  these  requested  decisions  before 
the\-  are  sent  to  the  courts.       Only  in  this  manner  can  agreement  and  support  be 
rea  ;hed  for  the  other  areas  of  the  Executive  Branch  who  do  have  the  broad 
res j)onsibilities  for  the  national  economic    future  --   and  who  must,    therefore, 
parlicipate  actively  in  such  decisions  to  be  taken  in  the  national  interest  and  in 
the  selection  of  such  cases  as  will  give  constructive  economic  policy,    or  at  least 
to  prevent  seeking  destructive  policy,    before  such  "interpretations"  are  sought  and 
then  become  binding  law,    equivalent  in  impact  to  major  new  Congressional 
legislation. 


(385) 


19.2     WILLIAM  MERRIAM  LETTER.   APRIL  22.    1971  .  ^     /V)7<^'^'^  ^ 

INTEnNAT10NAUTELCPH0.se   AND  TCLCGRAl'H   GORPOitATION 

l707USintcT,N.W. 

Wa«mincton.  D.C.   2003G 

WILLIAM   n.  MEnniAM 
vice  r»ciiDtMt 

'••icioa. xtsniK&ioK  •iiAiioNi  April  2Z,    1971 


The  Honorable 

John  B.    Connally 

The  Secretary  of  The  Treasury 

Washington,    D.    C.       20220 

Dear  Mr.   Secretary: 

Pete  Peterson  and  I  thought  you  would  be  interested 
in  the  results  of  the  calls  Harold  S.    Geneen  and  I  nnade  on 
Friday,   April  16,   when  we  discussed  antitrust  matters  and 
their  impact  on  the  economy  of  the  country.  r^r^t^r-  r^-  . 

003896 

I  ann  sure  you  heard  that  the  Justice  Department 
agreed  to  postpone  for  thirty  days  their  filing  of  jurisdictional 
papers  on  the  ITT-Grinnell  case.      This,    of  course,   was 
grea.t  plus  and  will  give  us  time  to  work  out  a  settlement. 
Actually,    the  thirty-day  Administration  sponsored  delay 
came  as  a  surprise  because  we  understood  that  on  Monday 
morning  Dick  Kleindienst  had  been  negative  about  a  delay.' 

You  might  also  be  interested  in  knowing  that 
Felix  Rohatyn  had  a  very  productive  conversation  on  Tuesday 
of  this  week  with  Mr.    Kleindienst.      The  purpose  of  this 
visit  was  to  explain  to  the  Deputy  Attorney  General  all  of 
the  domestic  and  international  economic  ramifications  if 
ITT  had  to  divest  Hartford.     A  meeting  between  Mr.  "Rohatyn 
and  Mr.    McLaren  is  now  scheduled  for  May  5  at  3  p.m. 
Mr.    Kleindienst  plans  to  sit  in  and  nr\onitor  this  meeting. 

I  will,    of  course,    keep  you  posted.     In  the  meantinne, 
if  there  is  anything  further  you  think  Hal  or  I  should  do  with 
other  members  of  llic  Administration,    please  do  not  hesitate 
to  let  us  know. 

*     )^'V\      ■ 
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Hal  and  I -are  most  appreciative  of  the  fact  that  you 
were  able  to  see  us  the  other  day  on  such  short  notice.     V/e 
are  certain  that  you  and  Pete  were  most  instrumental  for 
the  delay. 

Kindest  personal  regards, 


"^tA^     )V[JL^>   ^ 


00380i. 


WW 
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THE   \VHITn   HOUSE 
WASHING  to;; 


April    27,    1971 


FOR:     John  Ehrlichman 
V^  Dick  Krogh 


FROM : 


Peter  G .  Peterson 


003902 


Here  is  latest  letter  from  IT  &  T 
on  antitrust.   Please  keep  in  mind  my 
reason  for  involvement  is  that  the  Presi- 
dent asked  Hal  Gencen  to  talk  with  me 
about  antitrust. 

c 

Any  suggestions  on  what  I  might  say? 


From  Mr.  Merriam 
4/26/71 
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I707     L     STKltT.N.VV. 
W*5Mlf.CTON.   O.  C.    Z003C 


WILLIAM   R.  MEIIRIAM 


April  26,    1971 


l» 


% 


The  Honorable 

Peter  G.    Peterson 

Assistant  to  the  President  for 

International  Economic  Affairs 
Old  Executive  Building  P-'^'^CiO^ 

Washington,    D,   C.  20500  I'UcjyJo 

Dear  Pete: 

In  a  long  conversation  with  Hal  this  morning  from 
Florida,    he  asked  me  to  check  in  v/ith  you  to  be  sure  you  had 
heard  about  the  fact  that  Mr.    Cellcr,    the  Chairman  of  the 
House  Judiciary  Committee,    was  planning  to  introduce  legisla- 
tion that  would  prohibit  the  nation's  500  largest  industrial 
corporations  fronn  merging  with  each  other  or  w^ith  any  small 
companies  with  assets  of  $100,  000  or  more. 

I  am  sure  you  realize  that  he  is  concerned  about 
this;  and  while  I  tried  to  assure  him  that  such  a  bill  had  very 
little  chance  of  being  passed,    he  is  afraid  that  the  press  might 
grab  it  and  blow  it  out  of  proportion  thus   affecting  the  delicate 
negotiations  we  are  beginning  with  Mr.   McLaren  on  Thursday, 
the  29th.     You  might  have  heard  of  the  Attorney  General's  speech 
in  Savannah  almost  two  years  ago  in  which  he  cited  as  antitrust 
policy  for  the  Nixonr Administration  almost  the  same  thing  that 
Emanuel  Celler  has  proposed.     Mitchell  said  that  none  of  the  top 
200  connpanies  should  be  allowed  to  merge.    We  have  alerted 
Clark  MacGrcgor  to  this  matter,    and  we  plan  to  generate  some 
speeches  ridiculing  the  Chairman's  proposed  legislation. 

We  would  appreciate  any  suggestions  you  might  have 
on  what  we  should  do  about  the  matter.     Perhaps  this  is  the  time 
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The  Iionorablo 
Pclcr  G.    Pctcison 
April  26.    1971 
Pa^-e  2 

to  resurrect  the  Stigler  Report  v/hich  v/as  prepared  by  the 
Administration  in  the  beginning  of  Mr.    Nixon's  term. 

Please  excuse  me  for  bothering  you  everyday,    but  I 
am  sure  things  will  get  better  sometime  soon. 

00590i 

With  warm  regards. 


/cmb 


'.  ?•? 
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May  3,  1971 


FOR:      John  Ehrlichnan 
^//^Dick  Krogh 

FROM:     Peter  G.  Peterson    nr\A^  m  - 

004J4* 

You  probably  have  a  very  similar 
letter,  but  if  you  don't,  here  it  is. 


From  Mr.  Merriam 
4/30 
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IN  rtfCNATION'AL    r^LCP^-!ON!"    Al .  U  1  E  LEG  !</*  PH    CORPORATION 
I707      L     iTKtCT.     N.V/ 

V/A%MIKr.IC»N.    t>.C.     2003& 


WILUIAM   ((.  MEur.iAM 
vice  r*t>i9LHi 


April  yp^^yi. 


The  Honorable 

Peter  G.    Peterson 

Assistant  to  the   President  for 

International  Economic  Affairs 
Old  Executive  Building 
Washington,    D.    C.       20500 

Dear  Pete: 


C0414O 


Hal  Geneen  thought  you  would  be  interested 
in  seeing  a  copy  of  the  application  for  further  exten- 
sion of  time,  v.'hicli  was   subni.ilted  by  Mr.    Griswold  ' 
as  a  result,    I  am  sure,    of  action  on  tb.e  part  of  cer- 
tain AdiTiinistration  principals.      Hal  is  particularly 
impressed  with  the  last  paragrapli  of  the  application 
which  states: 

"The   additional  tinie   is  needed  fo)-  further   study 
of  the  case   and  to  pcrinit  consultation  among  various 
interested  govcrniTic  nt  agencies  with  regard  to  whether 
the  government  should  perfect  its  appeal." 

We  all  are  hopeful,    of  course,    that  during  the 
next  twenty  days  Paul  and  the  tv.o  Johns  can  convince 
the  Department  that  the  merger  policy  as  now  practiced 
will  be  suicidal  for  the  economy  of  the  country.     I  am 
sure  you  agree  with  us  that  Kal's  memorandum  which 
we  left  with  you  several  v/eeks  ago  could  serve  as"  a 
guideline  for  future  merger  policy. 

The  work  you  and  your  associat-es  have  done 
has  been  highly  effective- -so  much  so  that  the  Antitrust 
Division  secins  to  sl\ow  some  evidence  of  concern.      This 
is  a  step  in  the   right  direction. 


With  warm  regards. 
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20.     On  April  28,  1971  Ehrllehaan  wrote  a  aeaorandvn  to  the  President 
criticizing  McLaren  for  failure  to  follow  the  Adainiatration's  antitrust 
policy,  then  under  study  by  a  Doaestic  Council  Task  Force,  and  recoa- 
■ending  action  to  be  taken.  The  President  approved  Ehrlicfaaan's  recoa- 
■endations. 

Page 

20.1  Meaorandua  froa  John  Ehrlichaan  to  the  Preaident, 

April  28 ,  1971  (received  froa  White  House) ^'^ 

20.2  Meaorandua  froa  John  Ehrlichaan  to  Meii>ers  of  the 
Doaestic  Council,  February  19,  1971  (received 

froa  Departaent  of  Justice) ^^^ 

20.3  Meaorandua  froa  Egil  Krogh  to  Richard  McLaren, 

April  30,  1971  (received  froa  White  Houae) 398 
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20.1     JOHN  EHRLfCHMAN  MEMORANDUM.   APRIL  28^    1971 

THE   WHITE    HOU5. 

1 

V\-A  3  H  I  M  G  T  O  N! 


April  28.    1971      f^/V  ^^"^^^^ 


^^^>^ 


MEMORANDUM  FOR  THE  PRESIDENT 

FROM  JOHN  EH^j;CHMAN 

SUBJECT  ANTI-TRUST  POLICY 


The  ITT  cases  have  surfaced  what  we  have  known  to  be  a 
problem  for  some  time.     Your  strong  views  on  how  the 
Administration  should  conduct  anti -trust  enforcement  are  not 
being  translated  into  action. 

In  a  meeting  with  Pete  Peterson  and  Peter  Flanigan  I  learned  that 
Arthur  Burns  and  the  Fed  are  working  on  anti -trust  policy 
proposals  for  you,    at  forced  draft.     When  these  are  submitted  to 
you  they  will  leak,    no  doubt. 

May  I  suggest:  ^  U^lOiC 

(1)  McLaren  and  the  Attorney  General  be  requested  to 

provide  you,    in  writing,    with  a  report  of  the  posture 
of  the  ITT  and  associated  cases.     (My  hunch  is  that 
McLaren  may  have  invented  reasons  to  appeal  the  ITT 
case  and  he  should  be  put  on  his  proof).   Unless  we  have 
a  clear  picture  he  will  be  likely  to  drive  these  ahead 
quickly. 

(Z)  The  Fed's  project  should  be  suspended  for  now.     We 

will  be  studying  cartels  and  foreign  trade  shortly  in 
the  Council  on  International  Economic  Policy.     We  can 
start  it  up  again  then.     But  right  now  the  Fed  getting 
into  this  seriously  threatens  to  scare  McLaren  off  our 
Domestic  Council  project  (getting  him  to  set  out 
Adnninistration  anti -trust  policy,    in  writing).     That 
may  sound  silly,   but  I'm  convinced  McLaren's  belief  that 
Arthur  is  about  to  make  conservative  recommendations  will 
cause  McLaren  to  be  less  candid  in  his  work  to  us.     We  will, 
thereby,    end  up  with  less  ammunition. 
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(3)  You  should  authorize  us  to  require  all  government - 

wide  anti -trust  policy  work  to  be  coordinated 
through  one  White  House    office,    preferably  the 
working  group  under  Krogh  that  has  been  at  work 
on  this  for  the  past  90  days. 


Appr 


Disapprove; 
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20. 2     JOHN  EHRLiCHMM  MEMORANDUM.   FEBRUARY  19,    1971 
-THE  WHITE  HOUSE 

WASHINGTON 

February  19,    1971 


DOMESTIC  CCH7KCIL  STUDljr  MEMORANDUM    #12 

TO:  MEMBERS  OF  THE  DOMESTIC  COUNCIL 

SUBJECT;.  Antitrust  Policy 

By  direction  of  the  President,   the  Domestic  Council  will  under- 
take an  examination  of  existing  Administration  antitrust  policy 
in  all  of  its  aspects,   including  the  conduct  of  American  "persons" 
abroad,   as  a  foundation  for  further   policy  determinations. 

Accordingly,    the  first  assignment  of  the  working  group  will  be 
to  gather  and  analyze  the  state  of  the  law,   both  statutory  and 
decisional,   regulations  in  effect  and  policy-in-being  employed 
by  the  Executive  branch. 

The  Domestic  Council  Committee  on  Antitrust  Policy  will 
consist  of  the  following: 

The  Attorney  General 

The  Secretary  of  Commerce 

The  Secretary  of  Treasury 

The  Secretary  of  Labor 

Director,    Office  of  Management  and  Budget 

The  working  group  will  consist  of  the  following: 

Assistant  Attorney  General  Richard  McLaren 

Assistant  to  the  President  Peter  Flanigan 

Assistant  to  the  President  Peter  Peterson 

General  Counsel,    Department  of  Commerce,    James  Lynn 

Chairman,    Council  of  Economic  Advisers,    Paul  McCracken 


(396) 


20.2     JOHN  EHRLICHMAN  MEMORANDUM.   FEBRUARY  19,    1971 

-2- 


Domestic  Council  staff  contact  will  be  Egil  Krogh,    Jr. 

It  is  contemplated  that  the  Domestic  Council  Committee  will 
be  convened  for  its  first  meeting  in  the  second  week  in  March. 
At  that  time  a  preliminary  report  of  the  working  group  should 
be  received  and  a  calendar  should  be  established  for  the  further 
work  of  the  Committee,    pointing  to  a  Policy  Review  Paper  to  be 
submitted  to  the  President  by  April  15,    1971, 


'^'iiL.asi 


D.   Ehrlichman 
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20. 3     EGIL  KROGH  MEMORANDUM,  APRIL  SO,    1971 
April  30,    1971 


MEMORAI-JDU2A  FOR: 


Urn 


m 

RICHA.RX)  McI^A-REN 
Assistant  Attorney  General 
Antitrust  DlvlaLon 


John  Ehrllchman  haa  reviewed  In  detail  your  Ivlarch  22,    1971,  Antitrust 
Imw  and  Enforcement  Policy  paper  and  haa  asked  for  clarifications  and 
additions  ■which  -would  make  the  report  a  inore  complete  and  useful 
working  paper  for  the  Domestic  Council  Suhcoznmlttee. 


Hla  recoxxunandatlona  are  briefly  as  follows: 
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Page  9  ■    Include  a  ahort  atateznant  of  the  xvorldng  law  in  connectica 

wlth'£hetf*atineTit  of  the  'W'ilaba'  Tariff  Act. 


Page  14 


Pane  20 


Pase  31 


Page  4Z 


Pago  45,  46 


Page  47 


ijcpand  upon  the  section  on  "'.Vebb-Pomerene  Associations, 
giving  emphasis  to  detailing  tha  working  law. 

c 

Flesh  out  the  dlacuscicn  of  the  law  dealing  with  antitrust 
immLunity  for  certain  arranscments  amcnj  airlines,  uith 
particular  cmphasia  on  inergsrs. 

Expand  upon  and  give  authority'  for  the  statement:    "Under 
the  patent  cystem  the  public  intsrcct  is  paramount;  rcv/ard 
to  inventors  is  a  secondary  consideration," 

Identify  the  source  of  the  policy  recommendation  that 
state  governments  should  repeal  Fair  Trade  laws*    Also, 
Include  Mlller-Tydings  with  the  discussion  of  McGuiro 
if  this  is  appropriate.     Is  there  a  reason  it  was  left  out? 

Expand  upon  tha  basis  of  the  policy  for  pursuing  entire 
Industries  for  systematic  reciprocltyi 

Expand  upon  and  detail  the  basis  for  the  rccommcndadons 
inade  to  Congress  on  ways  of  reorienting  FTC  enforceineat 
policy  concerning  Robinson-Patman  Act.     Explain  how 
the  position  was  reached. 


•j  J  -.  i 


(398) 


20.3     EGIL  KBOGR  MEMORANDUM,  APRIL  30.    1971 

thai      pa^eo. 

Page  61  E^pliia  ihs  term  "protective"  notice  of  appeal  used  la 

connection  with  ITT-Grlnnall  case.        I-^I/Jf 

Page  62  Dotal!  what  la  meant  b/  "Inhorently  suapsct"  in  referring 

to  mersaro  amoag  major  flnna  contributing  to  the  trend 
toward  economic  concentration. 

Page  62  In  tha  footttoCd,   refersnca  is  mada  to  noa-eoooomic 

factors  Intended  to  ba  part  of  the  philosophy  of  Ssctloa  7. 
List  those  factors  and  give  authority  for  the  assertion. 

Pago  65  Expand  upon  the  first  section  discussion  of  tho  applicability 

of  the  antitrust  laws  to  various  aspects  of  the  patent 
•ystenv. 

Page  73  Give  more  background  and  specify  tho  rfen«-'B-euJht  and 

present  status  of  the  'Westinqhouse-Ivlltsublshl  complaint. 

Page  74  Give  specific  cxairiplcs  of  the  benefits  realized  by  the 

American  economy  from  the  competitive  influence  of 
foreign  firms. 

Page  77  Expand  upon  the  basis  and  process  by  ^^hlch  the  Antitrust 

Division  develops  its  position  with  regard  to  antidumping 
cases  and  proceedings  before  the  Tariff  Commission, 
Give  ciiamplsE, 

Page  83  Spell  out  the  Antitrust  Division's  pcaition  relative  to  the 

airline  inergcr  criteria  recently  outlined  by  the  Depart- 
ment of  Transportation. 

Page  91  Elaborate  on  the  Division's  policy  concerning  the 

licensing  of  nuclear  reactors  to  be  used  In  commercial 
electric  power  generation. 

Page  92  Explain  and  Identify  the  policy,   procedural  and  substantive, 

regarding  the  requirement  that  the  Department  submit 
an  annual  report  surveying  effects  on  competition  of 
■tate  oil  conservation  controls. 

Page  94  Elaborate  on  the  Department's  liaison  policy  and  8ub» 

stantlve  input  to  HZWs  task  forco  examining  the  high 
cost  of  health  care  and  drugs. 


DOTE:  THIS  DOCUMENT  APPEARS  AS  IT  WAS  RECEB^V.  BY  THE  COMMITTEE  ON  THE  JUDICIART. 
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20. 3     EGIL  KROGH  MEMORANDUM,   APRIL  30.    1971 
o£  tbo  pataiit  lav/a. 

It  would  be  •worthwhila,   particularly  oinca  both  Jim  Lyna  aad  Henry 
Houthalikor  raised  thci  polata  in  their  issue  papers,   to  Includo  a  separata 
section  which  dellnaatoa  prooent  Department  policy  on  case,   defendaafc 
and  forum  o election.  ■ . . 

■  m 

You  should  alao  Include  a  otatement  of  proseiit/ policy  on  informing  and/ 
or  coordinating  antitrust  enforcement  policy  with  other  federal  government 
agencioa,   prior  to  tho  bringing  of  litlgatioa.     Emphaala  ehould  ba  placed 
on  the  naw  priority  enforcement  areas  such  aa  conglomsrata  mergers, 
patents,   reciprocity,  etc. 

Moro  detail  on  the  Departm.ent'a  policy  with  regard  to  giving  oplnlono 
vmder  the  Bualnesa  Review  Procedure  and  other  non-litigation  or  infor^^al 
procedures  relating  to  antitrust  compllanco  would  be  moot  helpful. 
Indicate  tho  extent  to  which  such  procedures  are  usad. 

004117 

la  addition,  a  otatexnent  outlining  the  sources  of  economic  Information 
upon  which  thd  Departmaat  bases  its  enforcement  policy  and  priorities 
BhoiildTjs  Included,' 

A  brief  analysis  of  the  procedural  stops  leading  to  tha  filing  of  aa  anti- 
trust case  would  be  a  sxaeful  tool  for  tho  Commlttoa's  work.     This  would 
include  tha  point  at  which  a  case  originates,  how  It  progrcsseG  to  the 
filing  stags  and  what.   If  any,   information  or  advice  is  3 ought  outsido  the 
Division. 

It  la  sugcested  tliat  when  the  appropriate  changes  and  additions  have  been 
made  to  the  report,   that  corrected  pages  be  sent  to  me  for  further 
distribution  to  the  woiiting  group.     If  no  further  comment  is  then  fortli- 
comlng  from  the  working  group,   a  xnsctiag  of  tha  Domestic  Council  iiub- 
committeo  will  be  scheduled. 

I  would  hope  that  we  ct>uld  have  additional  matarial  from  you  by  Monday, 
May  17.     I  will  be  out  of  tha  city  for  about  a  week  and  a  half  starting 
May  4.     If  you  have  any  questions. in  my  absence,  please  contact  Dick 
Nordahl. 


Bud  Krogh 


NOTE:     THIS  DOCUMENT  APPEARS  AS  IT  WAS  RECEIVED  BY  THE  COMMITTEE  ON  THE  JUDICIARY. 


■a  J  J  J 
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20.4     JOHN  EHRLICEMAN  MEMORANDUM,   SEPTEMBER  14,    1971 

THE  WHITE   HOUSE 
WASH  1 NGTON 

September  14,    1971 


dpl^     (^'-<^ 


•^ 


MEMORANDUM  FOR 

SECRETARY  CONNALLY 
THE  ATTORNEY  GENERAL 
GEORGE  SHULTZ 
PAUL  McCRACKEN 
PETER  PETERSONc 
PETER  FLANIGAN 

RE:  ANTITRUST  POLICY  REVIEW 


As  you  know,   a  small  unit  of  the  Domestic  Council  staff  has 
been  reviewing  current  antitrust  policy  at  the  President's 
request, 

I  am  sending  you  a  copy  of  Lew  Engnnan's  mennorandum  to 
me  dated  September  1  with  its  attachments. 

In  these  30  or  35  pages  are  a  succinct  review  of  present 
antitrust  policies  and  some  possible  future  directions. 

It  seems  to  me  that  the  next  step  would  be  for  the  gentlemen 
named  above  to  meet,   as  a  Committee  of  the  Domestic  Council, 
prepared  to  discuss  and  make  recommendations  for  the  future 
course  of  this  study. 

I  ana  sure  that  the  President  will  want  to  know  what  each  of  you 
thinks  about  these  proposals  at  the  time  that  they  are  submitted 
to  him  for  review. 

My  office  will  be  calling  to  arrange    a  meeting  in  the  near  future 
which  is  mutually  accommodated  to  our  calendars. 

Meantime,   may  I  request  that  you  not  share  this  docunnent  with 

anyone  else.       It  is  for  your  eyes  only  at  this  stage,   for  obvious  reasons, 
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21.     On  April  29,  1971  Rohatyn  acconpanied  by  four  ITT  representatives 
net  vlth  Klelndlenst ,  McLaren  and  Antitrust  Division  and  Treasury  Depart- 
ment staff  oenbers.  The  ITT  representatives  presented  ITT's  position 
that  there  would  be  adverse  economic  and  financial  consequences  If  the 
divestiture  of  Hartford  were  required.  Following  the  meeting  McLaren 
caused  these  arguments  to  be  submitted  to  the  Treasury  Department  and 
to  Richard  Ransden,  an  Independent  financial  consultant  who  had  previously 
rendered  advice  to  the  Antitrust  Division. 

Page 

21 . 1  Richard  Klelndlenst  testimony .  2  KCH  98 404 

21.2  Richard  McLaren  testimony,  2  KCH  102-03 405 

21. 3  Felix  Rohatyn  testimony ,  2  KCH  114-16 407 

21.4  Richard  Klelndlenst  notes  of  April  29,  1971 

meeting  (received  from  Department  of  Jtistlce) 410 

21.5  Letter  from  Felix  Rohatyn  to  Richard  McLaren, 

May  3,  1971  (received  from  Department  of  Justice) 419 
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21.1     BICEABD  KLEINDIENS?  TESTIMONY,   MARCH  2,    1972,    2  KCB  98 


98 

I  do  not  know  who  arranged  the  meeting  so  far  as  it  was  concerned, 
but  thereafter,  on  April  29,  a  rather  large  meeting  was  held  in  Mr. 
McLaren's  oflBce.  He  had  several  members  of  his  staff,  there  were 
two  representatives  from  the  Treasury-  Department.  I  was  there,  and 
I.T.  &  T.  with  Mr.  Rohatyn  had  several  persons  there  who  were 
economists  or  financial  experts. 

That  meeting  was  a  rather  long  meeting  as  I  recall.  Mr.  Rohatyn 
led  oflF  the  discussion,  and  that  was  followed  b\-  presentations  made 
by  other  representatives  on  behalf  of  I.T.  &  T.  They  gave  written 
material  and  also  verbal  opinions,  and  it  all  went  to  this  whole  question 
of  the  economic  consequences  of  divestiture  bj-  I.T.  &  T.  of  the 
Hartford  Insurance  Co.  My  recollection  is  that  unless  there  was  an 
incidental  question  raised  by  Mr.  McLaren  or  members  of  his  staff 
or  of  the  Treasury  Department  people  that  nobodj'  on  behalf  of  the 
Government  contributed  anything  to  that  meeting.  My  recollection 
is  that  I  sat  there  and  I  said  nothmg  mj-self . 

The  meeting  adjourned,  and  the  next  time  I  had  anv  conversation 
Avith  anybody  about  it  was  on  May  10  when  Mr.  Rohatyn  again 
came  to  my  office.  Incidentally,  \vith  respect  to  these  \'i3its  to  my 
office  by  Mr.  Rohatyn,  they  were  made  by  appointment.  The  appoint- 
ment was  put  in  my  calendar,  and  in  the  calendar  of  my  secretary, 
and  he  came  in  the  regular  entrance  of  the  Dei)artment  of  Justice, 
identified  himself  to  the  guards  down  there,  and  they  would  call  up 
and  say  it  is  Mr.  Rohatyn,  and  then  he  would  be  shown  or  asked  to 
come  up  to  my  office. 

On  May  10,  he  came  in  to  ask  me  what  we  were  going  to  do  about 
this  economic  situation,  and  I  told  him  that  the  matter  had  not  been 
decided  by  Mr.  McLaren,  and  that  his  company  would  be  advised 
when  that  occurred. 

Shortly  after  the  April  29  meeting  I  had  a  conference  vnlh  Mr. 
McLaren,  and  I  believe  he  initiated  it,  in  which  he  said  that  based 
upon  the  information  given  to  him  by  I.T.  &  T.  at  that  meeting,  and 
the  wi'itten  data  that  they  had  provided,  he  thought  that  a  very 
serious  question  in  terms  of  the  economic  impact  of  the  divestiture 
of  Hartford  had  been  raised  and  he  felt  that  the  Government  had  a 
duty,  or  he  had  a  duty  in  the  discharge  of  his  obligations  to  have  the 
advice  and  counsel  of  an  independent  consultant  to  furnish  an  opinion 
as  to  whether  or  not  the  information  supplied  by  I.T.  &  T.  was 
accurate,  and  whether  or  not  the  projected  consequences  would 
accrue.  Mr.  McLaren  made  arrangements  for  such  an  economic 
consultant,  and  after  he  had  done  that,  and  after  the  May  10  meeting 
with  Mr.  Rohatyn,  Mr.  McLaren  called  me  and  came  up  to  my 
office  and  I  believe  that  that  was  on  June  17,  1971. 

And  he  said  that  he  had  gotten  the  opinion  back  from  the  con- 
sultant, that  he  had  arrived  at  the  determination  that  provided  an 
overall  settlement  could  be  made  with  I.T.  &  T.  with  respect  to  all  of 
their  antitrust  matters  before  the  Department  of  Justice,  that  it 
would  be  advisable  to  work  out  a  settlement  with  I.T.  &  T.  that 
would  not  require  the  divestiture  of  the  Hartford  Insurance  Co.  He 
had  with  him  a  proposed  settlement  agreement  or  outline.  He  then 
suggested  that  he  call  Mr.  Rohatyn  in  my  office  and  indicate  what 
his  decision  was,  and  to  read  to  him  his  proposed  settlement  frame- 
work in  these  matters. 
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22.2    RICHABD  MoLAREN  TESTIWNY.   MARCH  2,    1972^    2  KCH  102^03 
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Grinnell  and  ITT-Levitt,  as  well  as  certain  other  subsidiaries  of  ITT 
which  might  be  agreed  upon,  provided  that  they  could  retain  Hartford. 
Now,  Mr.  Rashid,  I  might  mterpolate,  director  of  the  operations  of 
the  division,  was  with  me  at  this  meeting.  We  discuaaed  the  Jacobs' 
proposal  ^v-ith  the  staff  and  we  agreed  to  reject  it;  I  called  Mr.  Jacobs 
and^told  >Tm  of  this  and  told  him  that  I  could  see  no  reason  for  any 
such  settlement  as  they  had  proposed.  Jacobs  later  wrote  me  a  letter 
generally  confirming  this  discussion. 
^*At  some  time  in  the  spring  of  1971 — I  believe  in  March— we  re- 
I  ceived  word  from  ITT  representatives  that  ultimate  divestiture  of 
Hartford  would  be  ahnost  a  fatal  blow  to  ITT  and  that  they  would 
like  to  make  a  presentation  to  establish  this  fact  and  to  establish  & 
basis  for  negotiations  for  settlement  without  a  Hartford  divestiture. 
As  I  recall,  someone  representing  ITT  gave  that  message  to  Mr.  • 
Heindienst,  and  he  relayed  it  to  me.  I  said  that  I  would  be  perfectly 
willing  to  meet  with  the  ITT  people  and  to  hear  their  presentation.  I 
am  sure  that  I  told  him  that  it  would  have  to  be  a  very  persuasive  . 
presentation  because  I  had  made  what  I  regarded  as  a  'liardship" 
tond  of  settlement  with  Ling-Temco-Vought,  and  I  felt  that  any  such 
settlement  should  be  made  only  under  very  exceptional  circumstances. 

I  might  add  that  his  previous  approaches  had  been  on  the  theory  that 
I  was  wrong  on  the  law,  and  that  even  if  I  possibly  could  win  the  cases, 
they  were  willing  to  take  an  injunction  e^gainst  reciprociW,  and  they 
would  make  no  more  big  acquisitions  and  that  we  wovdd  nnish  up  the 
case,  and  I  think  we  would  De  saved  embarrassment  was  their  view. 

Later  they  made  their  offers  on  the  basis  that  they  were  suggesting 
all  of  the  reuef  that  we  were  entitled  to  and  all  that  we  could  possibly 
get  in  court,  so  this  was  the  first  approach  that  they  bad  made  on  the 
basis  that  a  decree  requiring  them  to  divest  Hartford  would  destroy 
th»  company. 

In  any  event,  a  date  was  set  for  April  29  and  the  requested  meeting^ 
was  held  in  my  ofBce  at  the  Department  of  Justice  attended  by  the 
following  representatives  of  ITT:  Howard  J.  Aibel,  senior  vice  presi- 
dent and  general  counsel;  Felix  Rohatj-n,  director  of  ITT,  member 
of  Lazard  et  Freres;  Henry  P.  Sailer,  Covington  &  Burling,  who  was 
ITT's  counsel  in  the  Grinnell  and  Hartford  c%ses.  Also  attending  as 
special  consultants  to  ITT  were:  Dr.  Raymond  Saulnier,  Columbia 
University;  Prof.  Willis  J.  Winn,  Wharton  School,  University  of 
Pennsylvania.  Representing  the  Government  were  Mr.  Kleindienst, 
myself,  my  Deputy,  Mr.  Walker  B.  Comegys;  our  Deputy  Director  of 
Gyrations,  Mr.  Robert  Hummel;  Mr.  Charles  MahafiBe,  chief  of  the 
tnal  section;  and  Mr.  Ray  Carlson,  who  was  ehi^  of  our  trial  staff 
on  the  Hartford  case.  Also  present,  at  my  requeet,  were  Mr.  Bruce 
MacLaury,  Deputy  Under  Secretary  for  Monetary  Affairs  of  the 
Treasury  Department,  and  one  of  his  assistants,  Mr.  Timothy  Gre«B. 

The  subetance  of  the  ITT  presentation  was  that  a  Hartford 
divestiture  would  cost  the  ITT  stockholders  approximately  $1 
billion,  and  that  ITT  would  be  greatly  weakened,  particularly  m  its 
oversea  operations — to  the  detriment  of  our  balance  of  payments. 
The  reasons  for  this  are  varied  but  include  the  fact  that  ITT  paid  a 
$500  million  premiiun  for  Hartford,  which  it  could  not  expect  to  recov- 
er on  a  forced  sale ;  it  would  have  had  to  pay  a  very  larae  capital  «iin 
tax  on  any  sale  of  its  Hartford  stock ;  and  if  it  spun  off  the  Harttord 
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stock  to  its  stockholders  in  a  tax-free  reorganization,  it  would  be  left 
with  an  unmanageable  issue  of  preferred  stock. 

Following  the  meeting,  we  oi  the  Antitrust  Division  requested  the 
Treasury  representatives  and  an  outside  consultant — I  believe  Mr. 
JKleindienst  said  economist,  I  think  he  was  a  financial  expert — to 
[evaluate  the  ITT  claims. 

Shortly  after  the  middle  of  May,  the  experts  reported  that  there 
was  substantial  support  for  the  arguments  made  by  ITT  and  that  a 
Hartford  divestiture  would  be  indeed  very  difficult  for  ITT  and, 
because  of  chances  in  the  law  and  in  accounting  practice,  such  a 
divestiture  would  probably  entail  a  very  large  loss  to  ITT  stock- 
holders; $1.2  billion  was  one  estimate,  and  that  was  made  in  a  written 
report.  I  believe  copies  have  been  furnished  to  members  of  the  com- 
mittee, along  with  a  copy  of  my  prepared  statement. 

(The  material  referred  to  follows:) 

Ramsden  Report 

International  Telephone  and  Telegraph  Corp. 

backoround 

On  April  10,  1969  International  Telephone  and  Telegraph  Corporation  (ITT) 
and  The  Hartford  Fire  Insurance  Company  (Hartford)  entered  into  an  agreement 
for  merger  of  Hartford  with  ITT.  On  August  1,  1969  the  Justice  Deparmtent 
filed  suit  asserting  that  the  transaction  violated  Section  7  of  the  Clayton  Act. 
The  Government's  application  for  an  injunction  was  denied  in  U.S.  District  Court 
on  October  21,  1969.  In  November,  1969  the  merger  received  the  approval  of  the 
Hartford  shareholders;  however,  on  December  13th,  the  Insurance  Commissioner 
of  the  State  of  Connecticut  disapproved  the  merger,  suggesting  an  exchange  offer 
to  the  Hartford  stoclcholders  would  have  been  a  more  proper  method. Thereupon, 
ITT  instituted  steps  to  make  a  voluntary  e.xchange  offer  to  Hartford  stockholders. 
In  June,  1970  ITT  acquired  a  99.8%  interest  in  Hartford  through  the  issuance  of 
21,735,702  shares  of  Cumulative  Preferred  stock,  $2.25  Convertible  Series  N  for 
a  like  number  of  shares  of  Hartford.  The  transaction  was  non-taxable  and  treated 
as  a  pooling  for  accounting  purposes. 

'  Pending  trial  of  the  U.S.  Government's  suit,  ITT  is  required,  based  on  the 
October  21,  1969  ruling  of  Chief  Justice  William  Timbers  of  the  U.S.  District 
Court  for  Connecticut,  to  hold  the  Hartford  business  separate  from  the  other 
businesses  of  ITT. 

PURPOSE 

The  purpose  of  this  paper  is  to  examine  the  financial  and  economic  consequences 
of  a  divestiture  of  Hartford  by  ITT.  Among  the  subjects  to  be  considered  are: 
The  present  estimated  value  of  Hartford  as  a  seporate  entity; 
The  effect  upon  the  market  price  of  ITT  of  a  divestiture  of  Hartford; 
The  effect  of  a  divestiture  upon  ITT's  balance  sheet,   its   ability  to 
borrow  outside  the  United  States  and  to  maintain  its  positive  balance  of 
payments  position; 

(d)  Finallv,  a  brief  examination  of  the  additional  impact  of  a  divestiture 
of  Canteen  Corporation  and  Grinnell  Corporation,  two  additional  acquisitions 
which  are  being  challenged  through  court  action  by  the  Federal  Govern- 
ment. 

HARTFORD 

At  the  time  of  the  exchange  offer  on  May  22,  1970,  Hartford's  mean  bid  price 
in  the  over-the-counter  market  was  $38.25.  Based  on  the  22  million  shares  out- 
standing, the  market  valuation  of  Hartford  was  $842  million.  ITT,  in  its  exchange 
offer,  for  each  share  of  Hartford,  was  issuing  a  Series  N  Preferred  stock,  convertible 
into  1.25  shares  of  ITT.  Based  on  ITT's  mean  market  price  on  that  day  of  $39.25, 
1.25  shares  were  worth  appro-^iraately  $49.  Thus.  ITT  at  then  market  values,  was 
paying  $1.08  billion  for  Hartford,  a  premium  of  approximately  28%.  This  price 
was  alio  222%  of  the  book  value  of  Hartford's  stockholders  equity  at  December 
31.  1069  of  $486  miUion. 


(406) 


21.3     FELIX  FOMTIN  TESTIMONY,  MARCH  2,    2972,    2  KCH  114-16 

114 

I  have  with  iiie  copies  of  the  three  ilc(-rce5  that  were  entered  against 
ITT,  pm-suant  to  our  settlement.  Essentially,  they  require  three 
things:  (1)  a  divestiture  of  firms  with  approximately  SI  billion  of 
sales — which  is  one  of  the  biggest,  if  not  the  biggest,  divestiture  in 
antitrust  history-;  (2)  a  prohioition  against  further  acquisitions  by 
ITT  which  might  have  anticompetitive  effects,  and  (3)  a  prohibition 
against  use  of  systematic  reciprocity  by  an\'  of  the  ITT  companies. 
I  am  responsible  for  that  settlement  and  I  stand  fully  behind  it.  In 
my  professional  opinion,  it  b  an  excellent  settlement  from  the  Gov- 
ernment's standpoint  not  only  as  a  matter  of  disposition  of  this 
litigation  but  for  its  overall  impact  in  promoting  compliance  with  the 
antitrust  laws  in  deteiring  anticompetitive  mergers. 
The  Ch.\iem.\x.  ^Ir.  Kohatyn. 

Mr.  RoHATrN.  Mr.  Chairman,  I  thank  you  for  the  opportunity  to 
appear  in  front  of  3'ou  and  yom"  Committee. 

My  name  is  FelLx  G.  Rohatyn.  For  the  past  12  yeai3  I  have  been  n. 
general  partner  in  the  investment  banking  firm  of  Lazard  Freres  &  Co., 
and  since  1968  have  been  a  du-ector  of  IntBmational  Telephone  and 
Telegraph  Corp. 

I  am  open  to  the  conmiittee's  questions  concerning  my  role  in  the 

settlement  of  antitrust  litigation  brought  by  the  Justice  Department 

against  ITT,  but  would  Idee  to  begin  by  describing  the  nature  of 

discussions  in  which  I  i)articipated  with  Justice  Departn>ent  officials. 

It  had  been" our  belief  that  a  forced  divestiture  of  Hartford  Fire 

could  rai>c  fundamental  issues  of  national  policy-;^ 

Senator  II.'lkt.  Mr.  Chauiuan,  I  wonder  if  the  witness  could  proceed 
more  slowly.  We  do  not  have  a  copy  of  his  statement. 
Mr.  RoH.^TYN.  I  am  soixy,  Senator  Hart. 
The  Ch.\irman.  Do  you  have  extra  copies  of  your  statement? 
\lr.  Rohatyn.  Yes,"  sir.  I  can  get  them  for  you  right  now,  sir,  if 
you  like. 

The  Chairma.v.  Lot  us  have  order.  Proceed,  sir. 
Mn  RoHATYx.  It  had  been  our  belief  that  a  forced  divestiture  of 
Hartford  Fire  could  raise  fundamental  issues  of  national  policy  tran- 
scending both  the  narrow  scope  of  traditional  antitrust  philosoplu- 
and  the  tiarrow  interest  of  ITT.  Several  points  were  in  vol  veil,  inclucl- 
iag  possible  Unitetl  States  balance  of  payments  effects  and  govern- 
ment policy  toward  pre3er\-iug  the  unilerlying  strength  of  domestic 
companies  competing  overseas.  In  addition,  as  chairman  of  the  New 
York  Stock  Exchange  Sm-voillance  Committee  during  thsit  period  of 
financial  crisis,  1  was  concerned  that  so  massive  a  divestitiire  might 
uiisettle  our  securities  markets,  antl  with  possible,  impact  on  some 
financial  organizations. 

Early  in  April  of  1971,  I  was  asked  by  Mr.  Harold  Gcneen  and  by 
our  counsel  to  prepnre  a  cotnprohcnsivc  treatment  of  these  issues  for 
presentation  at  the  DepMrtment  of  Justice.  I  was  thotight  qualified  iu 
these  areas  as  an  eeonoiuic  ami  finai\ciul  specialist.  Since  the  policy 
considerations  to  be  ruised  ranged  be.voiul  antitrust  enforcement 
policv,  and  because  .Vttoriiey  Gei\eral  Nfitelu-'ll  hatl  disqualitleil  him- 
clf,  1  met  fli-st  with  Drpiity  Atti>rue\  General  Kiel'.ard  Kleiiulienst, 
o  outline  our  thiidciiig  in  geuerid  terms.  0:\  .Vpril  "20,  1971.  Mr. 
Kleindicnst  directed  that  a  full  presentation  he  made  to  Mr.  McLaren. 
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This  Av«  did  late  in  April,  at  a  meeting  chaired  bv  Mr.  McLaren  and 
attended  by  Mr.  Kleindienst,  several  Antitrust  Division  staff  mem- 
bers, ITT  counsel,  and  Mr.  Bruce  MacLaun",  then  Treasury's  Deputy 
Under  Secretary  for  Monetary'  Affairs.  Two  distinguished  experts 
aided  in  the  presentation 

The  Chairman.  Speak  a  little  louder  now. 

Mr.  RoHATYN.  Mr.  Willis  Winn,  then  dean  of  the  Wharton  School 
and  now  president  of  the  Cleveland  Federal  Reserve  Bank,  and 
Dr.  Raymond  Saulnier,  a  professor  at  Columbia  University  who 
chaired  President  Eisenhower's  Council  of  Economic  Advisers.  We 

Lleft  our  supportive  documentation  for  review,  supplemented  by  a 
letter  to  Mr.  McLaren  sent  several  days  later. 
^My  second  significant  involvement  came  2  months  later,  June  17, 
after  Mr.  McLaren  had  completed  a  memorandum  detailing  the 
Antitrust  Division's  recommendation  with  respect  to  a  proposed 
negotiation  of  settlement.  In  a  three-way  telephone  conversation, 
Mr.  McLaren  and  Mr.  Kleindienst  informed  me  of  its  content,  which 
I  transmitted  to  Mr.  Geneen  after  expressing  my  great  disappoint- 
ment. The  Antitrust  Division  had  concluded,  after  review  of  our 
economic  policy  arguments,  that  ITT  might  be  allowed  to  retain 
Hartford  Fire  if  it  were  to  divest  Grinnell,  Canteen,  Avis,  and  Levitt 
while  limiting  certain  types  of  acquisitions  and  practices  in  future.  It 
should  be  noted  that  Avis  and  Levitt  previously  had  not  been  the 
subject  of  any  antitrust  litigation  for  asset  values  subject  to  divest- 
ment. Shortly  after  my  formal  presentation  to  Mr.  McLaren  and 
staff,  I  asked  Mr.  Kleindienst  the  status  of  review.  He  told  me  that 
Mr.  McLaren  was  studying  our  documentation  seriously.  I  met  with 
Mr.  Blleindienst  twice  following  submission  of  Mr.  McLaren's  recom- 
mendation, once  to  reiterate  our  broad  policy  concerns  over  so  large  a 
divestment  and  once  to  state  that  ITT  saw  no  progress  in  negotiations. 

Mr.  Kleindienst  twice  said  that  efforts  to  negotiate  a  sett.ement 
would  simply  have  to  run  their  course,  and  that  Mr.  McLaren  was  in 
full  charge. 

Every  meeting  was  on  the  record.  No  meeting  or  telephone  con- 
versation was  held  in  a  covert  or  surreptitous  manner.  There  was  no 
hint  of  any  favor  offered  or  sought. 

When  the  agieement  was  finally  reached,  I  felt  that  a  negotiation 
had  run  its  normal  course,  with  due  allowance  for  the  additional  time 
required  and  tension  generated  by  the  extraordinary  complexity  and 
financial  unport  of  the  matters  involved.  It  was  alwav-s  clear  to  me 
that  'Six.  McLaren  was  making  the  decisions,  approvecl  on  his  recom- 
mendation by  Mr.  Kleindienst,  and  that  he  had  negotiated  the  terms 
with  ITT  counsel. 

This  sununarizes  my  participation  in  and  my  view  of  these  discus- 
sions. I  will  be  happy  to  give  you  any  details  in  a  lew  minutes.  Let 
me  now  turn  to  the  ITT  Sheraton-San  Diego  commitment. 

Last  Sunday  evening,  Februarv  27,  1972,  I  was  at  Kennedy  Inter- 
national Airport  awaitmg  an  outbound  flight.  I  was  talking  %vith  my 
children  on  the  telephone  and  was  told  that  Mr.  Hume  had  called 
from  Washington  asking  urgentl}'  that  I  speak  with  him.  I  didn't 
know  who  Mr.  Hume  was  but  returned  his  call  from  the  airport.  He 
identified  himself  as  »m  associate  of  Mr.  Jack  Anderson,  then  read  a 
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memorandum  allegedly  written  by  Mrs.  Dita  Beard.  Mr.  Hume 
asked  whether  the  subject  of  that  memorandum  had  entered  into  my 
conversations  with  the  Justice  Department.  I  flatly  denied  that 
anything  having  to  do  with  the  Sheraton  commitment  had  ever  been 
discussed  by  me  with  Mr.  Ivleindienst  or  any  other  representative  of 
Justice. 

Let  me  say  now  that  I  do  not  know  Mrs.  Beard  and,  in  fact,  had 
never  heard  her  name  before  talking  mth  Mr.  Hume.  Moreover,  I 
never  knew  of  an  ITT  commitment  of  the  San  Diego  Convention 
Bureau  until  December  1971,  when  I  read  about  it  in  the  public  press. 
This  was  6  months  after  the  antitrust  settlement  had  been  reached. 
Therefore,  it  was  literally  impossible  for  me  to  have  participated  in. 
anv  conversation  regarding  the  commitment. 

the  settlement  requires,  so  far  as  I  know,  the  largest  divestment  in 
the  histor\'  of  world  enterprise  comprising  companies  with  sales  ap- 
proximating $1  billion  in  assets.  Even  apart  from  forced  sale,  I  can 
think  of  no  case  in  which  a  single  owner  voluntarily  parted  with  values- 
of  this  magnitude.  As  a  director  of  the  company,  I  considered  this  an 
extremely  hai-sh  settlement,  arrived  at  after  protracted  and  difficult 
iiegotiations  between  representatives  of  Justice  and  ITT. 
|*^f  I  may,  sir,  for  the  record,  I  would  like  to  place  the  dates  of  my 
I  meetings  with  Mr.  Kleindienst. 

The  first  one  took  place  on  April  20,  1971,  where  I  gave  oralh*  some- 
of  the  policy  considerations  we  thought  relevant.  Mr.  Kleindienst 
stated  that  since  the  Attorney  General  had  disqualified  himself,  the 
ultimate  decision  with  respect  to  any  litigation  would  necessarih- 
be  hb.  He  said  too  he  would  make  that  decision  based  on  Mr.  Mc- 
Laren's  Antitrust    Division   recommendations,    and    told    me    am* 
^  presentation  should  be  made  to  Mr.  McLaren  and  the  Antitrust 
I  Division. 
^g^The  next  meeting  took  place  on  April  29. 

This  was  followed  by  the  meeting  of  May  10. 

The  next  meeting  was  June  29. 

The  last  meeting  was  July  15. 

Thank  you,  Mr.  Chairman. 

The  Chairm.\n.  Judge  McLaren,  you  say  you  were  solely  responsible- 
for  this  settlement,  with  your  staff? 

Mr.  McLaren.  I'm  sorry.  I  couldn't  hear  the  last  sentence. 

The  Chairman.  Did  I  understand  you  to  say  that  you  were,  you 
and  your  staff  were  solely  responsible  for  this  settlement? 

Mr.  McLaren.  That  is  my  testimony,  yes,  sir. 

The  Chairman.  Now,  did  you  know  anything  about  a  $400,000' 
contribution  from  ITT  to  the  city  of  San  Diego? 

Mr.  McLaren.  Absolutely  not.  I  knew  nothing  about  any  of  this 
whole  business,  or  even  that  the  convention  was  going  there  until  I 
read  about  it  in  the  newspapers  where  someone  tried  to  make  a 
connection  between  an  alleged  payment  and  the  settlement  of  the 
cose. 

The  Chairman.  Now,  did  Mr.  Kleindienst,  Mr.  Mitchell,  or  anj-one 
else  attempt  to  influence  your  decision  in  this  settlement? 

Mr.  McLaren.  The  direct  answer  to  yoiu"  question  is  "No,  they  did 
not."  I  would  like  to  add  this:  when  I  was  firet  interviewed  by  Mr. 
Mitchell  and  Mr.  KU-indienst  in  the  Pierre  Hotel  in  December  of  196S 
with  regard  to  coming  down  here,  I  had  an  understanding  with  them 
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NOTES  BY  RICHARD  G.  KLEINDIENST,  APRIL  29,  1971,  ON  MEETING  WITH 
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4/29/71 


10;30  a.m. 
McLaren's  office 


Subjects: 


"Some  of  the  economic  consequences 
that  would  result  from  a  divestiture 
by  ITT  of'Hartford" 


Confidential: 


11:25    Royahan: 

-  2  ways  to  divest 

a)  Spin  -off  to  Public 

b)  Sale  to  the  public 


Common  for  Common 
Instead  of 

-  ITT  could  not  now  acquire 

impossible  to  sell  because  of  changes  In 
accounting  rules. 

-  purchasers  not  available. 


What  are  the  econ. 

-  outright   sale  of  stock  has  — 

-  Hart,  earned  88  m  -  30  capital  gain 
last  year.  Net  worth  of  500  m. 
by  any  Standard  of  Value  -  high  side 
of  value  -  would  be  15  times  earnings 
Including  Capital  Gains  =1.3  billion, 

-  ITT  has  22  m.  shares  -  1.76  billion 

-  ITT  could  not  sell  .1.3  billion  on  the 

streets  -  over  a  period  of  time, 
depressing  value  of  stock. 
1.8  vs  1/3  - 

Capital  gains  tax  of  250  m. 
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-  Hartford  on  lunreadable]  ITT  &  at  500  m 
or  less  -  with  a  eapltal  gain  of  on 
800  m.  -  tax  of  250  m. 

net  worth  1  B  of  a  [unreadable]  Invest  a 
market  value  of  1.8  6. 
-  If  ITT  Invested  l.B  - 
at  8%  return  of  40  m, 
after  taxes. 

as  a  reduction  of  40  m  In 
earnings  -  reducing  Value 
of  ITT  stock  by  SlO/lh  - 
giving  a  loss  of  IB  to 
stock  holders- 

-  paid  for  Hartford 

22  m.  shares  of  preferred  of  ITT 
for  Hartford- (no  par  convertible 
preferred) . 

45-50  trade  when  Hartford  was 
selling  for  35. 
2.25/sh.  dividend  on  ITT  Preferred 
now  July  1.76  B.  value  today  of  ITT  Preferred 
•1.6  when  acquired . 

-  500  m.  premium  at  the  time 
larger   to  day  because  of  Increase 

In  value  of  ITT  Comm. 

-  economic  loss  at  IB. 


lunreadable] 

3.17  earnings  -  $64  common  Value 
21  times 
-  ITT  w/o  Hartford-the  maj . 

of  Its  domestic  earnings  reduced  - 
with  loss  of  500  m.  borrowing 
power  gone  - 

ITT's  multiple  would  go  down 
to  17  times  earnings  -  Instead  of 
21  -  and  Hartford  would  be 
down  to  a  max.  of  IS 
ITT  reduce  dividends  -  because  of 
loss  of  Hart .  therefore  reducing 
ITT  stock  to  $40  -  Instead  of  64  - 
or  40  for  ITT  &  12  for  Hartford 
-  52  vs.  64  or  a  1-2  B 
loss  to  the  stockholders 
ITT  would  be  weaker  - 
last  year  had  900  m.  foreign  loans. 
Supported  by  Its  domestic  balance 
sheet  as  support  for'- 
-  another  500  m.  of  net  worth  taken 
out  vis  •  vis  foreign  financing  - 
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-  also  value  of  coram  stock  domestically 
determines  the  ability  of  ITT  to 
finance  In  foreign  markets 
-  as  value  of  security  goes  down, 
accumulates  problems  of  financing 


250,000  stockholders  of  ITT. 
[unreadable]  %  Institutions  - 


Clot^ox  Style  of  disposition  not  applicable 
to  this  situation  with  2  large  companies . 
Why?  What  Is  Clor-ox? 

a  Spin  off  would  be  better  Why? 


Saulnler     Balance  of  Payments 
11:50  A.M. 

-  U.S.  problem  -  big  -  Junreadable] ? 

A  a  Sub.  plus  In  B  of  P  :• 
-  repatriating  earnings  abroad 
sub.  amts  of  financing  overseas 
this  no  exportation  of  Capital 

-  ^operates  as  a  multi-nat'l  unit  - 

a  vehicle  of  Import,  for  B  of  P benefits 

-  Quaere:   What  is  nee.  for^  to  continue  to  so 

operate? 

-  Persuaded,  ^  needs  a  strong 

domestic  base  of  operations,  giving  it 
a  standing  to  do  foreign  financing 
in  order  to  have  a  positive  B  of  P 
effect 

-  Structuring  of  reg.  dlst  of  Sales  Is 

designed  with  this  need  In  mind 


So,  adverse  effects  upon  this  ability 
and  on  our  nat'l  B  of  E 


-  ITT's  Spanish  Co.   SeSa  sells 
foreign  comp.         equipment  to  the  Spanish  gov't. 

-  they  now  want  3  yrs  -  payments 

vs.  3  mos .   -  have  to  -  good  credits 

-  same  thing  In  France . 


Indistinct  document  retyped  by 
House  Judiciary  Comnlttee  staff 
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21.4     RICHABD  KLETJIDIENST  UOTES  OT  ATBIL  29,    1971  MEETmC 


Indistinct  documant   retyped  by 
Hou««  Judiciary  CoMJtt—  8f  ff 


-   270  m  +  B   of  P    ITT   - 

excess  of  borrovlng 

1970  -  103  m.  dlv,  royalties. 


lodlatlnct  dvcuaaat  ratypcd  by 
House  Judiciary  Camttte*  staff 
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21.4     RICHARD  KLEINDIEUST  DOTES 

OF  APRIL  29,    1971 

MEETING 

^a/^Aacx^   - 


y 

i/"/^ 


(414) 


Zl,4     RTCBAUD  KLSWDIFNST  DOTES  OF  APRIL  29,    1971  MEETWG 
yU>^^ju:^A^    UajUi.^    /•  \P  /3  . 

f  nr  iju^  U  ^lolsx  - 

i./IiA  -LuJMAy  - 

t^  c.lZl    lu^  /^^Lc^^t^A^  

>>-»*v.  s5-Xa4^  t     /jLAxJjAAU^      ITT  -     ' 
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Zl,4     HICBAW  KLEHIDIENST  NOTES  OF  APRIL  29,    1971  MEETITIG 


^  /  TT   ^ /o   lU^Lu^  -  Uji  ^y^  • 
*\  4JC\.    dLfrUjyJjbt.'  e.4jyMJM^  AuJjuuxO-  ~ 

.,ClJ*^     '^*^-?       sT^'^'W..      UJi/^JUAJ^jV^ 

/ 7/   /»    /rxjudZuJX.    6ud^uuUi  <fy ^^:^</'»«_^ 

6jiAiA/nAJj2ui  iQ/uMc.mi'^  ^yi/iu/juu^ 
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y_^^  21.4     FICHAUD  KLEINDIENST  VOTES  OP  APRIL  29,    1971  MEETING 


\^ 


t'  dr  ,^4^^.  ~  a-y  dTZ^M  • 


^  5X*;j.v^  ^(U  £a. 
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Z1.4     niCHARD  KLEINDIENST  NOTES  OF  APRIL  29.    1971  MEETING 


"liAX^-yC    ^OavO- 
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21.5     FELIX  F0HAT7N  LETTER.   MAT  3.    1971 


Felix  G.  Rohatyn 

44     WALL     STREET 
NEW  YORK    5, NY. 


May  3,  1971 


The  Honorable  Richard  W.  McLaren 
Assistant  Attorney  General  in 

Charge  of  the  Antitrust  Division 
Justice  Department 
Washington,  D.C. 

Dear  Mr.  McLaren: 

I  am  writing  this  letter  to  amplify  and  augment  a 
point  which  was  made  in  the  course  of  the  discussion 
which  we  had  in  your  office  last  Thursday,  in  the  hops 
that  its  importance  will  not  be  overlooked  even  though 
it  was  not  fully  developed  in  the  brief  summary  memo- 
randum which  was  left  with  you,  Mr.  Kleindienst  and 
Mr.  MacLaury. 

The  point  is  that  in  the  event  a  divestiture  of 
the  Hartford  was  carried  out  by  ITT  through  some  kind  of 
spin-off,  ITT  would  be  placed  in  a  very  difficult  cash 
position  which  would  severely  impact  its  ability  to  com- 
pete in  markets  abroad.   There  could  be  as  much  as  a  45% 
...reduction  in  cash  available  to  ITT.   This  shortfall  in 
available  cash  would  arise  from  the  reduction  of  earn- 
ings by  $88.7  million  on  such  spin-off  while  the  fixed 
obligation  to  pay  dividends  of  $50,000,000  on  the  Series 
N  preferred  stock  would  continue,  since  as  I  explained 
extensively  at  the  meeting,  the  exchange  could  not  prac- 
ticably be  made  for  the  Series  N  stock.   These  reductions 
would  in  turn  adversely  affect  borrowing  power  by  an 
equal  amount  since  every  dollar  of  retained  earnings  will 
support  a  dollar  of  borrowing.   This  shortfall  is  il- 
lustrated by  the  following  table: 
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21. S     FELIX  ROHATYN  LETTER,   MAT  S.    1971 

Tlic    FloiiOLablc    Richard   W.    McLaren 
M.iy    3,    l'J71 
Piigc    Two 


1970    Earnings    and    Dividends   with   ProEorma  Adjustment 
to   Put   N    Preferred    from    Partial    Year    to  Annual   Basis 


1970 


Excluding 
Consolidated   Hartford 


(Millions) 


Net  Income 


$353.3 


$265.6 


Dividends  Paid  and  Proforma 

for  N  Preferred 

All  Preferreds  Except  N 


$40.7 


N  Preferred  for  Hartford  - 
Paid  in  1970  Partial  Year 


$26.0 


N  Preferred  for  Hartford  - 
Proforma  to  Bring  to  Annual 
Amount 


24.0    50.0 


Preferred  Dividends 
Common  Dividends 
Total 

1970  Retained  Earnings  after 
Adjustment  for  1970  to  Put  Hartford 
N  Preferred  on  Annual  Dividend  Basis 

Borrowing  Capacity  on  50/50 
Overall  debt/equity  ratio 

Total  Cash  Available  From 
Retained  Earnings 


90.7 
71.4 
$162.1  162.1 


$191.2 


191.2 


$382.4 


162.1 


$103. 

.5 

103, 

.5 

$207, 

.0 

Shortfall  in  Cash  Source  to  -     /  ,  ,. 

Reduction  in  Earnings  due  to  Ex-teRsion 

of  Hartford  and  Retention  of  Series  N 
Dividend  Obligation. 


—    $175.4 

or  drop  of  4&% 
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21.5     FELIX  ROHATYN  LETTER,   MAY  3.    1971 

The  llonornljlo  Richard  W.  McLaren 
May  3,  1971 
Page  Three 


While  the  cash  problem  v;ould  be  ameliorated  to  some 
extent  by  spinning  off  the  Hartford  shares  in  exchange 
for  ITT  shares,  thereby  reducing  partially  the  total 
dividend  requirement  for  ITT  common  shares,  the  short- 
fall in  available  cash  would  still  be  a  major  concern  for 
several  reasons.   Among  these  are  (1)  the  Series  N  pre- 
ferred dividend  requirement  of  $50,000,000  v/ould  remain, 
and  (2)  the  exchange  ratio  offered  to  ITT  shareholders 
would  undoubtedly  have  to  be  more  than  one  share  of  Hart- 
ford for  each  share  of  ITT  common  tendered  in  order  to 
induce  the  exchange.   As  a  result  of  being  required  to 
offer  a  substantial  discount  the  number  of  ITT  shares 
retired  could  be  as  little  as  one  half  thfe  22  million 
Hartford  shares,  distributed,  and  certainly  no  more 
than  three-fourths. 

You  will  remember,  I  am  sure,  that  at  the  meeting 
Dr.  Saulnier  pointed  out  that  the  credit  worthiness  of  a 
borrower  in  foreign  capital  markets  such  as  ITT  is   . 
heavily  dependent  on  the  value  which  is  placed  on  its 
cotnmon  stock  on  the  stock  exchanges  here,  and  on  the 
credit  rating  which  its  outstanding  debt  securities 
receive.   Dean  Willis  Winn,  in  his  remarks  particularly 
referred  to  the  importance  of  the  credit  worthiness  of 
a  U.S.  based  company  in  the  United  States  to  successful 
financing  abroad,  a  major  requirement  for  companies  with 
foreign  operations  like  ITT's  in  light  of  the  current 
balance  of  payments  situation. 

A  major  reduction  in  available  cash  such  as  that 
demonstrated  above,  v;ill,  in  addition  to  having  the 
obvious  adverse  operational  impacts  which  inevitably  follow 
a  contraction  of  cash,  have  an  adverse  impact  on  equity 
values  as  dividends  on  the  common  stock  come  under  pres- 
sure.  Such  a  cash  shortfall  would  also  undoubtedly  have 
an  adverse  impact  on  the  holders  of  outstanding  ITT  debt 
instruments  and  on  ITT's  ability  to  raise  additional 
funds  through  debt  financing  here,  but  more  significantly, 
abroad . 
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21.5     FELIX  ROHATW  LETTER,   MAY  3.    1971 

Tlio  nonornl:)].e  Richard  W.  McLaren 
May  3,  1971 
Pago  Four 


Ajnong  the  adverse  consequences  to  the  nation  that 
would  inevitably  follow  from  the  requisite  contraction 
by  ITT  of  its  foreign  operations  is  loss  of  market 
shares  to  major  foreign  competitors  such  as  Ericsson, 
Siemens,  Philips,  Nippon  Electric  and  Hitachi.   Loss 
of  market  shares  abroad  can  only  result  in  a  diminution 
of  the  cash  which  ITT  would  have  other^-^ise  repatriated 
to  the  United  States.   It  would  appear  contrary  to  the 
national  interests  of  this  country  to  take  consciously 
actions  which  would  have  such  an  adverse  impact  on  the 
balance  of  payments. 

Thank  you  once  again  for  the  courtesies  which  were 
extended  to  me,  Dr.  Saulnier,  Dean  Winn,  and  counsel. 
We  very  much  appreciated  the  opportunity  to  discuss 
the  overall  policy  implications  of  this  situation  with 
you,  Mr.  Kleindienst  and  Mr.  MacLaury. 

Very  truly  yours, 


cc: .  The  Honorable  Richard  G.  Kleindienst 
Deputy  Attorney  General 
Justice  Department 
Washington,  D.C. 

The  Honorable  Bruce  MacLaury 

Deputy  Under  Secretary  for  Monetary  Affairs 

Treasury  Department 

Washington,  D.C. 
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22.     Beginning  In  April  1971  Mitchell,  Haldenan,  Lawrence  Hlgby,  Gordon 
Strachan,  Wllllaa  Tlamons,  Jeb  Magruder  and  Robert  Odle  participated  In 
the  Initial  planning  of  the  1972  Repttbllcan  National  Convention  and 
began  to  consider  San  Diego  as  a  possible  site.  A  menorandum  fron  Hlgby 
to  Strachan  dated  April  29,  1971  states  that  Haldeman  discussed  the  pos- 
sibility of  a  San  Diego  convention  with  California's  Lt.  Governor  Ed 
Relnecke.  The  memorandum  states  that  Relnecke  would,  as  a  result  of  his 
discussion  with  Haldeman,  cause  a  proposal  for  San  Diego  to  be  the  con- 
vention site  to  be  made  to  the  Republican  National  Comslttee. 

Page 
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22.8  Memorandum  from  Robert  Odle  to  William  Timmons, 
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22.9  Letter  from  Ed  Relnecke  to  William  Timmons, 
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22.1     WILLIAM  TimONS  MEMORANDUM,  APRIL  20.    1971 


THE   WHITE    HOUSE 

WAS  H  I  N  G  TON 


April    20,    1971 


CONFIDENTIAL/EYES  ONLY 

MEMORANDUM  FOR: 

FROM: 

SUBJECT: 


H.  R.  HALDEMAN       003514 
WILLIAM  E.  TIMMONSt^T^ 
'72  GOP  Convention  Site 


Dick  Capen  will  not  be  able  to  go  with  me  to  San  Diego 
for  a  look-see  at  that  city  as  a  possible  convention 
site  until  May  1st.   He  is  closing  out  his  work  at 
Defense,  packing  up,  etc.   He  reports  to  San  Diego 
the  1st  anyway  and  asks  if  that  is  too  late 


What  do  you  think? 


Diego  on  /    y 


Also,  I  would  like  a  short  session  with  you  about  this 
mission.   Is  it  undercover  ivork  at;  tbi^  point?  jVho  pavs. 


for  the  trip?   Should  I  solicit  information  f re m  the  RNC? 


\  ^AS')-^'^ 


Gt^  H  /JL  f^Jryr^ 


CcJCuiU 


AJZfXMjd 


CONFIDHN'TIAL/EYES    ONLY 
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MEMORANDUM22,g     LAWRENCE  HIGBY  MEMORANDUM,   APRIL  20,    2971 

THE   WHITE-HOUSE 
Washington 

April  20,   1971 


MEMORANDUM  FOR.: 

FROM: 

SUBJECT: 


H.    R.    HAJLDEMAN 
L.   HIGBY 


L 


Investigation  of  San  Diego  as 
Possible  Convention  Site 


f3  a  result  of  your  discussion  with  the  Attorney  General-s»rca*>^ 
Ln  Diego  as  a  possible  Convention  site,   you  may  want  to 
llow-up  in  talking  to  Dick  Capen. 

003513 

You  will  recall  that  Capen  was  mentioned  as  one  of  those 
individuals  who  perhaps  along  with  Tinnmons,  would  informally 
check  out  San  Diego  as  a  possibility  as  the  Convention  site. 

Capen  is  leaving  DOD  effective  May  1  and  plans  on  staying  there 
up  to  that  date. 

I  don't  know  if  this  causes  a  problem  or  not,   but  there  was  an 
indication  in  your  conversation  that  some  prelinninary  decisions 
needed  to  be  made  by  May  1.  a  j^,^^^^^     <^*Oa /^   '     "' 

My  suggestion  would  be  that/Tcall  Bill  Timmons  and  explain 

the  situation  and  have  him  informally  talk  to  Capen  to  see  if 

they  couldn't  get  away  for  a  few  days  --  perhaps  a  weekend  before 

May  1  and  explore  this  situation,  .  -        .        ^         '  _         ,  ___ 

0 


H  ^  (S"iKWJu^J^  -  on^uJ/fcA^/.'^M^v^^ 


rCyr^^/r^Jir^  -  ^o° 
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MEMORANDUM      £2.  S     GORDON  STRACHAN  MEMDMNDUM,   APRIL  21,    1971 

THE   WHITE    HOUSE 

WASHINGTON 


CONFIDENTIAL 
MEMORANDUM  FOR; 
FROM: 
SUBJECT: 


April  21,    1971 

H.   R.   HALDEMAN  003515 

GORDON  STRACHAN    Qy 

Investigation  of  San  Diego  as  Possible 
Convention  Site 


Eter  your  discussion  with  the  Attorney  General  about  San  Diego 
a  possible  convention  site.    Bill  Tinimons  was  asked  to  make 
a  very  quiet  informal  survey  with  Dick  Capen  of  DOD.      They  will 
go  to  San  Diego  some  week-end  soon,  possibly  when  the  President 
goes  to  San  Clemente. 

Their  expenses  will  not  be  paid  by  the  RNC,   but  through  Sloan. 
Upon  Timmons'  return  he  will  prepare  a  report. 
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MEMORANDUM       22. 4     GORDON  STRACHM  MEMORMtDUM,   APRIL  23^    1971 

THE    WHITE    HOU.-jt. 


CONFIDENTIAL 
MEMORANDUM  FOR; 
FROM: 
SUBJECT: 


WAIMIMCTON 


April  23,    1971 


H.    R.    HALDEMAN 


GORDON  STRACHAN 


iL 


1972  GCWP  Convention  Site 


Recently  you  and  the  Attorney  General  discussed  San  Diego  as  a 
possible  site  for  the  1972  GOP  Convention.  OQ*?^!  O 

Bill  Timmons  is  ready  to  nnake  a  very  quiet,    informal  survey. 
Tinninons  could  leave  inamediately.     If  Dick  Capen  of  DOD  were 
to  join  Timmons,   the  trip  would  have  to  be  made  after  May  1. 

Their  expenses  could  be  paid  by  the  Citizens  Committee  and  not  the  RNC. 

RftcQBeimendation: 

Timmons  and  Capen  should^go  to  San  Diego  May  1-2,  'Wriiilt  tlw.  rmJlJeitT 

.riit''**n'i  rffrrtmittrr  wnnid  pay  their  expenses. 


T*be. 


Apqprove. 


Disapprove. 


Comment. 


(488) 


•MEMORANDUM        22.5     LAWRENCE  HIGBY  MEMORANDUM,  APRIL  29.    1971  ^  .        ..\5^ 


THE   WHITE    HOUSE 

WASH INOTON 


April  29,   1971 


MEMORANDUM  FOR:  GORDON  STRACHAN      .' 

/ 


/ 


FROM: 


L.   HIGBY 


L   / 


003511 


With  regard  to  the  attached  memo  on  the/1972  GOP  Convention 
site  --  Haldeman  raised  this  subject  the  other  day  in  a  meeting 
•with  Ed  Reinecke  --  L.t.   Governor  of  ^California  and  Gillenwater 
of  his  office.     As  a  result  of  that  meeting  Gillenwater  is  going 
to  cause  a  proposal  to  be  made  to  the  RNC. 

Timmons  should  get  in  touch  diirectly  with  Gillenwater  and  see 
exactly  w^hat  is  happening  hera^and  then  let  you  kno^w.     In  either 
case,   there  is  probably  not  a' need  now  for  an  inrunediate  trip  as 
a  result  of  this  Haldeman  meeting. 


Attachment 


To  crs/A,    nl-hO 

■0^  .1^^.  /I    f)i9n 


fl  pAtu^-^  (^^'^^^^^^  "^ 


S^ 
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22,6     GORDON  STBACHAN  MEMORANDUM,  MAY  11,    1971  WITH  ATTACHMENTS 


THE  WHITE  HOUSE 

WAS  H  I  N  GTO  N 

May  11,  1971 


003442 


MEMORANDUM  FOR:  H.R.  HALDEMAN 

FROM:  GORDON  STRACHAN  ^ 

SUBJECT:  Tiinmons '  Investigation  of  San 

Diego  as  1972  Convention  Site 


Bill  Timmons,  who  heads  the  Attorney  General's  task  force 
on  the  convention,  talked  with  Dick  Capen  and  Ed  Gillenwaters 
about  San  Diego  as  a  possible  convention  site.   Timmons 
considered  it  very  important  that  he  make  a  quick  survey 
of  the  city.   He  did  this  last  week  and  submitted  the 
attached  report.   The  report  is  well  done  and  includes  the 
following  points:  *-^ 

1.  San  Diego  will  only  accept  the  convention  after 
Labor  Day.   Some  states  require  Presidential  nominees 
to  file  before  September  1. 

Dean  has  asked  Rehnquist  at  Justice  to  research  this^ 
problem  and  the  legal  alternatives.  "^ 

2.  GOP  Factions  pose  a  problem.   Timmons  believes 
the  Finch  and  Reagan  forces  will  have  a  bloodletting 
confrontation.   Finch  has  apparently  had  Al  Harutunian 
make  tentative  convention  arrangements  in  San  Diego, 
using  Billy  Graham's  name. 

3.  San  Diego  has  some  disadvantages  ($400,000  bid 
instead  of  $800,000;  barely  adequate  hotel  facilities; 
and  a  demonstration  potential) ,  but  Timmons  believes 
these  could  be  solved  and  that  "San  Diego  would  make  . 
an  excellent  location  for  the  next  convention". 
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22.6     WILLIAM  TIMMONS  MEMORANDUM^   MAY  6,    1971  WITH  ATTACHMENT 

THE  V/HITE    house: 

00344o 

WASHiNG'ors: 
CONFIDENTIAL/ EYES  ONLY  May  6,   1971 

MEMORANDUM  FOR:  H.    R.    HALDEMAN 

FROM:  WILLIAM  E.    TIMMONS  ^^ 

SUBJECT:  '72  Convention  Site 

I  spent  two  days  in  San  Diego  this  week  surveying  the  city  as  a  possible 
site  for  the  1972  Republican  National  Convention.     A  report  on  my  findings 
is  attached  in  Tab  A. 

There  has  been  no  effort  in  this  paper  to  compare  San  Diego  with  other 
possible  locations.     Also,   there  is  no  evaluation  given  to  California  in 
relation  to  the  possibility  of  Reagan  or  McCloskey  contesting  the  nomina- 
tion or  weight  given  to  Vice  Presidential  politics.     Both  of  these  factors 
must  be  considered  at  some  point  hov^ever  in  the  decision  process. 

I  believe  San  Diego  would  make  an  excellent  location  for  the  next 
Convention.     However,   there  are  two  major  obstacles  and  three  minor 
problems: 

TIMING:     It  is  absolutely  innpossible  for  San  Diego  to  host  the  Convention 
before  Labor  Day,    September  4th.     The  city's  hotel  rooms  are 
always  committed  during  August  by  tourists  and  there  is  an  unwill- 
ingness to  lose  regular  customers.     Also,    the  Hall  is  booked  by 
the  International  Machinists  Union  Septennber  3-17  and  by  the 
Fleet  Reserves  from  September  17-21st.     If  these  two  organizations 
were  willing  to  reschedule  their  conventions,    even  the  early 
September  date  presents  a  legal  difficulty  for  us.     A  number  of 
states  require  Presidential  candidates  to  file  by  late  August  in 
order  to  get  on  the  November  ballot.     In  1968  I'm  told  the  Democrats 
ran  into  this  problem  in  several  states  but  were  able  to  get  waivers. 
I  am  having  two  groups  independently  research  the  various  state  laws 
and  possible  waivers.     Unless  this  is  satisfactorily  resolved,    San 
Diego  will  not  offer  a  bid.     I'll  keep  you   posted  on  the  results  of 
my  investigation. 

FINANCES:     The  RNC  estimates  it  will  spend  $800,  000  to  run  the  convention. 
Bidding  cities  are  requested  to  pay  the  Committee  this  amount,   part 
of  which  can  be  in  services,    rents,    etc.     It  will  be  impossible  for 
San  Diego  to  raise  this  kind  of  money.     They  talk  of  only  $Z00,  000, 
but  if  they  are  really  in  the  running  I  feel  the  city  can  come  up  with 
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FINANCES:     (continued) 
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$400,  000  with  the  remainder  conning  from  RNC  and  California 
GOP  sources.     If  the  tinning  problem  can  be  resolved,    I  will 
make  the  necessary  contacts  to  work  on  the  financial  bid. 

HO USIN G:     The  lack  of  excess  first  class  roonns  and  available  parlors 
present  a  minor  problem.     By  stretching,   San  Diego  can  commit 
sufficient  rooms  for  the    event,   I  feel.  ^ 

CONVENTION  HALL:     The  RNC  requires  150,  000  square  feet  of  work 
space  in  -  or  adjacent  to  -  the  Convention  Hall.     This  is  mostly 
for  media.     The  San  Diego  Sports  Arena  has  only  about  30,  000 
square  feet  of  off-floor  work  space.     Therefore,  a  temporary 
building  with  approximately  120,  000  square  feet  will  have  to 
be  erected.     This  can  be  done. 

GOP  FACTIONS:    If  San  Diego  is  chosen  as  the  convention  site,  we 
can  expect  a  blood-letting  confrontation  between  the  Finch  and 
Reagan  forces  for  control  or  at  least  public  exposure.     The 
battle  lines  are  already  forming,   and  I  suspect  the  situation  could 
become  bitter.     NOTE;    Al  Harutunian  apparently  has  tentatively 
reserved  the  Sports  Arena  for  mid-September  under  the  nanne  of 
Billy  Graham.     It  is  widely  believed  he  is  acting  as  an  agent  for 
Finch.     I  have  information  that  Bob  will  be  in  San  Diego  this 
week-end  and  may  discuss  the  convention.     While  I  did  not  see 
Harutunian,   he  has  learned  of  my  trip  and  will  undoubtedly  spread 
it  around.     I  suspect  Dick  Capen  told  him,   although  this  is  just 
a  guess. 

San  Di<&go  wrill  definitely  make  a  formal  bid  for  the  72  convention.     I 
am  obligated  to  report  to  them  if  we  can  consider  a  Septennber  event. 
The  Site  Commiittee  of  the  RNC  will  have  to  visit  San  Diego,   but  Bob 
Dole  tells  me  he  can  arrange  for  a  favorable  report  on  any  city  the 
President  wants. 
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GENERAL  INFORiMATION 


San  Diego  has  a  county  population  of  1,  357,854  (up  31.4%  from  I960    makes 
it  one  of  the  fastest  growing  areas  in  the  nation)  and  is  the  third  largest 
city  (700,000)  in  the  West. 

August  is  the  hottest  month  with  the  average  maximum-minimum  range 
78.0    -  65.  5    ,    and  in  September  it  is  77.  6      -  62.  2    . 

San  Diego  is  wholesome,   outdoors,    casual  and  slow.     There  is  little 
urban  blight  and  no  poverty  areas  evident  in  the  hotel -convention  sections. 

San  Diego  is  a  short  20  minute  helicopter  ride  from  the  President's 
Western  White  House. 

00344/ 

Excellent  ne'w  downtown  airport,    serviced  by  eight  airlines.     American, 
United,   National  and  Delta  provide  direct  flights  fronn  eastern  cities. 
Other  intra-state  carriers.     Over  16,  000  commercial  airline  seats  daily 
'into  and  out  of  San  Diego.     Major  airlines  usually  add  on  special  convention 
flights  from  big  cities. 

Downtown  railroad  depot.     Three  Santa  Fe  trains  daily,    connecting  with 
Union  Pacific. 

Over  200  Greyhound  and  Continental  busses  scheduled  daily. 

Superb  highways:    Interstate  5  north;  Interstate  8  east;  U.S.    395  northeast; 
U.S.    94  east  and  Interstate  805  north  (inland)  under  construction.     A  number 
pf  other  major  arteries  are  four -lane  and  in  good  condition. 

San  Diego  has  an  abundance  of  gourment  restaurants  and  cocktail  lounges. 

Home  of  the  San  Diego  Chargers  football  team.    Padres  baseball  club. 
Rockets  basketball  squad  and  Gulls  hockey  teann. 

San  Diego  has  three  daily  newspapers:     Union  (morning  Copley),    Tribune 
(evening  Copley)  and  the  Independent  (afternoon,    run  by  a  Republican). 
The  Los  Angeles  Times  has  substantial  circulation/also. 

There  are  three  local  television  stations:  KOGO-TV,  channel  10  NBC, 
O'wned  by  Time-Life;  KFMB,  channel  8  CBS,  run  by  a  Republican;  and 
XETV,  channel  6  ABC.  Some  areas  pull  Los  Angeles  stations.  Addi- 
tionally,   there  are  ten  radio  stations  servicing  the  San  Diego  area. 
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The  major  industries  are:  US  Navy,  tourism,  agriculture,  aerospace, 
ship-building,  fishing  and  research  (oceanography,  nuclear  energy  and 
medicine). 

Colleges  are  outlined  in  the  section  on  security. 

Less  than  5%  of  the  population  is  negro  and  about  3%  are  Mexican- 
Americans. 
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POLITICAL 


California  will  have  the  largest  electoral  votes  (45)  of  any  state  in 
1972  and  more  delegate  strength  (96)  than  any  other  state  in  the 
Convention. 

Recent  Votes  in  San  Diego  County 

1964  Goldwater  50.3% 

1968  Nixon  56.3%  00344d 

1970  Murphy  57.0%  Wilson  (R)  83,932 

Hostetter  (D)         28.659 

Van  Deerlin  (a     63,225 
Kuhn  22, 839 

San  Diego  appears  to  be  a  more  loyal,   regular  Republican  area  than  Los 
Angeles  (conservative)  or  San  Francisco  (liberal).     The  Women's  GOP 
Federation  is  quite  active  but  the  Young  Republicans,   and  College 
Republicans,   are  not  particularly  well  organized.     UROC  and  CRA  have 
some  strength  but  are  not  significant  factors. 

The  Governor  and  Lt.    Governor  are  Republicans  and  are  publicly  com- 
mitted to  the  President's  renomination. 

There  are  three  House  Members  representing  parts  of  San  Diego  County. 
They  are  John  Schmitz  (R),    Bob  Wilson  (R)  and  Lionel  Van  Deerlia  (D). 

The  three  State  Senators  are  Clair  W.    Burgener,    Jack  Schrade  and 

James  R.    Mills. 

0 

The  five  State  Assemblymen  are  Pete  Wilson,    Wadie  Deddek,   Richard 
Barnes^    Pete  Chacon  and  John  Stull. 

The  San  Diego  County  Board  of  Supervisors  is  non-partisan. 

The  Mayor  of  San  Diego  is  Frank  Curran,    a   Democrat.      The  City  Council 
is  non-partisan.     It  is  expected  that  Pete  Wilson  will  oppose  Curran  in 
this  year's  mayorial  race. 

The  City  Manager  --  Walter  Hahn  --is  non-partisan  and  well  respected. 
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POLITICAL  (continued) 


San  Diego  GOP  County  Chairman  is  retired  Admiral  Leslie  Gehres. 
Republican  National  Committeewoman  Eleanor  Ring  is  a  local  resident 
as  is  the  State  GOP  Executive  Committee  Vice  Chairman  Gordon  Luce. 
Luce  has  a  full-time  GOP  staff  assistant  Jan  Anton. 

A  number  of  identified  Nixonites  reside  in  the  San  Diego  area.     Among 
them  are  Al  Harutunian,    Bill  Evans,   Arnhold  Smith,    Leon  Parrr\a, 
Gaylord  Parkinson,   Bob  Wilsorv    Dick  Capen  and  Jim  Copley. 
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HOTELS 


The  Republican  National  Committee  requires  18,000  sleeping  rooms  and 
1,  000  parlor  suites  in  first  class  hotels. 

There  will  be  1,  346  delegates  and  a  like  number  of  alternates  at  the  '72 
convention.     The  largest  delegations  are: 


California 

96 

New  York 

88 

Pennsylvania 

60 

Illinois 

58 

Ohio 

56 

Texas 

52 

Michigan 

48 

Florida 

40 

New  Jersey 

40 

Massachusetts 

34 

Indiana 

32 

North  Carolina 

32 

Missouri 

30 

Virginia 

30 
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As  a  rule  of  thumb,  the  ratio  of  rooms  required  for  a  state  is  four  to  each 
delegate. 

The  Greater  San  Diego  area  has  23,149  hotel  and  motel  rooms.     17,974  of 
these  are  within  20  minute   drive  of  the  Convention  hall  (Note:    All  rooms 
cannot  be  blocked).     Most  are  first  class  accomnnodations  and  prices  are 
reasonable.     There  are  only  about  300  parlors  available,    however. 
Virtually  all  the  big  hotels  have  private  meeting  rooms. 

The  largest  hotels  are: 


Royal  Inn  at  Wharf 
Town  &  Country  Hotel 
Sheraton  Hotel 
El  Cortez  . 
U.S.   Grant 
Le  Baron 
Del  Coronado 
Sheraton  Inn 
Hilton  Inn 
Bahia  Hotel 
Hyatt  Lodge  Hotel 
San  Diego  Hotel 
Hanalei  Hotel 
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HOTELS  (continued) 

Islandia  Hotel 

Catamaran  Hotel 

Pickwick 

Vacation  Village 

Plaza  International 

Westgate  Plaza 

Master  Hosts  Inn 

Holiday  Inn  of  Mission  Valley 


If  the  Convention  goes  to  San  Diego,    the  Town  &i  Country  Hotel  is  probably 
best  for  the  RNC  headquarters  and  can  also  house  several  delegations. 
The  Hilton  Inn  appears  to  be  ideally  located  with  adequate  facilities  for 
the  Nixon  campaign  organization  and  the  White  House  staff  (in  addition  to 
a  friendly  delegation).     However,    there  may  be  some  political  pressure 
for  the  Nixon  staff  to  return  to  Bahia  at  Mission  Bay, 
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22. 6    ATTACHMENT  TO  WILLIAM  TIMMONS  MEMORANDUM 
CONVENTION'  MALL 


The  four  year  old  sports  arena  meets  most  of  the  qualifications  as  a  site 
for  the  1972  Republican  National  Convention. 

Maximum  seat  ing  is  15,  000  which  is  the  minimum  requirement  by  the  RNC. 
There  are  no  box  seats,    but  they  can  be  constructed.      Parking  is  for  6,  000 
cars  (33  acres),      (The  physical  arrangement  is  good  with  ample  room  for 
delegates,   alternates  and  press  to  have  seats  on  the  principal  floor.  ) 

The  RNC  needs  150,  000  square  feet  of  work  space  for  various  support 
functions,    including  media  and  press.      The  arean  unfortunately  has  only 
30,  000  square  feet  of  space  suitable  for  work  area,   therefore  a  120,  000 
square  foot  temporary  building  will  have  to  be  constructed  adjacent  to 
the  convention  hall.     This  will  eliminate  some  of  the  parking  space. 

The  Arena  has  lighting  suitable  for  live  color  TV,    is  fully  air-conditioned, 
can  meet  electricity  and  power  requirements  and  has  a  quality  public 
address  system. 


SAN  DIEGO  STADIUM:     Superb  new  stadium  for  proffe-sVWnferrootball 
and  baseball.     The  President  has  visited  the  stadium.     Capacity  is  50,000 
in  permanent  seats  with  another  10,  000  capability  in  folding  chairs  on 
the  turf.     Could  be  used  for  the  President's  acceptance  speech  on  final 
night  since  evening  weather  should  be  good, 

SAN  DIEGO  COMMUNITY  CONCOURSE:     This  new  downtown  facility 
consists  of  a  convention  hall,    exhibit  hall,    theatre  and  garage.     The 
two  adjacent  auditoriums  can  seat  3,  000  and  5,000  --  and  can  cater  for 
3,  000.     This  would  be  an  ideal  location  for  the  RNC  Chairman's  Dinner, 
city's  traditional  press  reception,    GOP  GALA,    and  other  similar  events 
not  conducted  in  the  Sports  Arena. 
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SECURITY 


There  are  two  security  aspects  of  the  1972  national  convention: 
Presidential  and  facilities. 

San  Diego  is  less  than  one-half  hour  by  helicopter  from  the  Western  White 
House.      Naval  base  can  provide  communications   support  for  Presidential 
travel. 

The  Sports  Arena  is  located  in  an  area  isolated  from  other  buildings  and 
centers  of  activity.     The  Arena  has  almost  all  the  space  from  Interstate  5 
(north).    Sports  Arena  Blvd.    (south).    Interstate  8  (East)  and  Midway  Drive 
(west).     There  are  three  approaches  to  the  Hall.     A  six  foot  fence  is  on 
three  sides  of  the  arena. 

The  San  Diego  Stadium  is  six  miles  north  of  downtown  and  is  a  secluded 
area  about  one  mile  square. 

003454 

The  city's  police  force  is  reputed  to  be  one  of  the  nation's  best.     There 
is  excellent  cooperation  between  the  California  State  Highway  Patrol,   the 
County  Sheriff's  Office  and  the  San  Diego  Police.     Additionally,   the  U.S. 
Naval  Stations  have  security  forces  which  could  be  mobilized  in  an 
emergency. 

San  Diego  has  had  no  major  riots  but  several  peace  marches.     There  is 
a  radical  element  at  the  new  University  of  California  at  San  Diego  (LaJoUa) 
campus.     San  Diego  State  has  a  large  moderate  student  body  and  the 
Catholic  University  at  San  Diego  is  small  and  conservative  by  modern 
standards.     Cal  Western  University  and  U.S.    International  College  have 
about  3,  000  students  each. 

Based  on  1971  facts: 

--    San  Diego  State  has  26,  000  students  and  will  open  its  fall  term  on 
September  20th.  . 

--     University  of  California  at  LaJolla  has  6,  000  and  starts  Sept.    28th. 

—     University  of  San  Diego  has  1,  550  kids  and  commences  fall  studies 
on  September  1st. 

Therefore,    it  would  appear  that  outside  of  summer  students,   only 
"conservative"   USD  will  be  open  if  the  Convention  is  held  soon  after 
Labor  Day. 

Because  of  the  climate,    beaches  and  distance  from  Los  Angeles,    San 
Francisco  and  Berkeley,    San  Diego  could  be  an  ideal  location  for 
California  students,    Los  Angeles  blacks  and  Chicano  activists  to  have 
a  last  summer  "Fling." 
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San  Diego  Zoo  -  world's  largest 

Balboa  Park  -  1,400  acres  of  gardens,    maseums,    etc. 

Sea  World  -  giant  oceanarium 

Harb6r  -  beautiful;  all  kinds  of  ships  and  boats 

Palomar  -  observatory;  world's  largest  telescope 

Mexico  -  Tijuana  is  15  minutes  away;  bullfights,    Jai  Alai 

Missions   -  Old  Spanish  style  with  tours 

Golf  -  66  golf  courses,    some  lighted,    Torrey  Pines  is  most  famous 

Fishing  -  both  pier  and  deep  sea 

Mission  Bay  Park  -  4,  600  acre  water  sports  playground:    beaches, 

boat  rentals,    tennis,    water  skiing,    etc. 
Tropical  Isles  -  Shelter  Island,   Harbor  Island  and  Coronado 
Ocean  beaches  -  70  miles  of  good  surf 
Racing  -  Caliente  and  Del  Mar 
LaJolla  -  jewel-like  community 

Old  Globe  Theatre-  outstanding  players  and  performancej 
U.S.   Navy  -  Big  Navy  installations;  ship  tours 

Desert  -  Anza  Borrego  Desert  State  Park  is  about  40  miles  east 
Disneyland  -  90  minute  drive 
San  Clemente  -  60  minute  drive 
Salk  Institute  -  medical  research 
Scripps  Clinic  -  medicine 
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CONTACTS 


Frank  Curran,    Mayor  of  San  Diego 

Walter  Hahn,    City  Manager,    San  Diego 

Robert  Gadbois,   President  of  Convention  and  Visitors  Bureau 

J.    B,    "Ace"  Simmons,    Convention  Manager 

Lester  Land,    General  Manager,   Sports  Arena 
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Robert  Breitbard,    President,    Sports  Arena 

William  Harrington,   Washington  Representative  for  City  of  San  Diego 

Ed  Gillenwaters,    Director  of  CoTnmerce,   State  of  California 

Robert  Smith,    Chairman  of  Tourism  Commission,   State  of  California 

Gordon  Luce,    Vice  Chairman,    Republican  State  Executive  Committee 

Richard  Capen,   Vice  President  of  Copley  Press 
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CONFIDENTIAL 


G034ii 


MEMORANDUM  FOR: 
FROM: 


MR.  JEB  S.  MAGRUDER 
ROBERT  C.  ODLE,  JR. 


The  following  is  a  "status  report"  of  some  of  the  projects  on  which 
I  am  working  at  the  present  time. 


CONVENTION 

Bill  Timmons,  as  you  know,  has  taken  a  very  active  interest  in  the 
convention  and  has  also  been  serving  as  chairman  of  the  planning 
study  on  the  convention.   The  planning  study  is  divided  into  two 
sections:   logistics  and  strategy.   At  the  present  time;,  we  are 
concentrating  on  logistics,  and  particularly  the  convention  site. 

The  RNC  Site  Selection  Committee  is  the  official  group  which  visits 
the  various  cities  and  makes  a  final  recommendation  to  the  RNC  (at 
its  July  meeting  in  Denver)  as  to  the  convention  site.   Bill  and  I 
feel  that  we  should  button  do^vn  the  site  as  quickly  as  possible, 
call  in  Senator  Dole  and  have  him  meet  with  the  President  to  get  the 
President's  thinking  as  to  the  site,  and  then  have  Dole  inform  Jo 
Good  and  other  members  of  the  Site  Selection  Con-jnittee  of  the  Pres- 
ident's decision.   Ideally,  the  Site  Selection  Conrmittee  should  make 
its  recommendation  to  the  RNC  well  before  the  Denver  meeting,  so  that 
we're  on  record  with  a  site  before  the  Democrats  are.   If  the  media 
is  going  to  push  for  both  parties  using  the  same  city,  it  would  be  to 
our  advantage  to  have  the  Democrats  asked  to  use  the  site  we  have  se- 
lected rather  than  vice  versa.   Thus,  time  is  of  the  essence. 

The  follov/ing  cities  have  bid  for  our  convention: 
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1.  Houston.  The  Site  Selection  Committee  visited  Houston  and  felt 
the  city's  desire  to  have  the  convention  was,  at  best,  lukewarm. 
Houston  officials  would  not  discuss  Raking  any  sum  of  money  available 
in  return  for  Houston  being  the  convention  site.  Nor  would  Houston 
give  us  a  commitinent  on  hotel  rooms.  The  Astrodome  would  be  too 
large  for  convention  sessions,  except  on  the  night  of  the  President's 
acceptance  address,  but  a  15,000  person  "Astrohall"  might  be  availaJsle. 
But  the  reception  in  Houston  was  so  cool  that  Chairman  Dole  and  the 
committee  members  are  reported  turned  off  to  the  city. 

2.  Miami.  The  city  will  commit  $400,000  of  the  $800,000  which  the  SNC 
wants.  The  convention  hall  and  the  hotel  space  are  available.  But 
Tinnnons  feels,  and  I  agree,  that  it  would  not  be  good  to  go  bade  to 
Miami  ~  one  of  our  biggest  jobs  at  the  '72  convention  %fill  be  to  make 
delegates  feel  important  and  happy.  Since  they're  not  at  a  convention 
to  really  decide  who  is  nominated,  we  roust  make  certain  they  have  enough 
to  do.  And  probably  80%  of  them  were  at  the  1968  convention  in  Miami 
and  have  seen  the  local  sites,  visited  the  places  tourists  go,  etc.  And, 
too,  there  is  the  consideration  of  avoiding  dullness  by  going  where  we've 
been  before.  There  is  also  Miami's  oppressive  August  humidity  with  which 
^o  contend.  C03412 

3.  Chicago.  Chicago  is  the  only  city  which  will  commit  the  full  $800,000 
and  Dole  and  the  RNC  are  reported  to  be  leaning  toward  the  city.  There 
are  enough  hotels,  but  they  are  miles  away  from  the  only  convention  hall 
available,  the  International  Amphitheater,  which  is  old  and  in  a  bad  sec- 
tion of  the  city. 

Timmons  feels  we  cannot  risk  the  possibility  of  a  repeat  of  the  Democratic 
1968  convention.   Should  the  Mayor  tell  the  police  to  look  the  other  way 
one  evening,  it  could  be  all  over  for  us.   If  there  were  demonstrations 
or  violence,  we  would  be  roundly  criticized  by  Middle  America  for  selecting 
Chicago  in  the  first  place.   My  opinion  is  that  5400,000  isn't  worth  taking 
a  chance  on  such  a  risk. 

4.  San  Francisco.   Civic  officials  have  promised  $300,000  and  an  improved 
hotel  situation.   But  the  Cow  Palace  is  miles  from  downtown  and  very  old. 
Furthermore,  the  problems  with  Berkeley  and  San  Francisco  State.  College 
and  the  certainty  of  large  scale  demonstrations  rule  out  San  Fraincisco  in 
Timmons'  eyes,  and  in  mine,  too. 


Other  cities  which  have  been  mentioned: 

5.   Louisville.   There  has  been  speculation  that  Louisville  was  going  to 
put  up  a  bid  and  Dole  is  in  the  process  of  checking  with  Louie  Nunn  in 
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this  connection.   But  it  is  difficult  to  envision  a  national  convention 
in  Louisville. 

6.  Saint  Louis.   The  problem  here  is  the  almost  total  lack  of  GOP  office 
holders  and  local  RM  enthusiasm  to  support  a  convention.   But  it  mig^t  be 
worth  looking  into  if  San  Diego  doesn't  work  out  and  Hiacii  is  judged  not 
desirable. 

7.  Philadelphia.   A  good  convention  city,  but  one  which  is  setting  its 
sights  on  1976  and  a  convention  there  during  the  Bicentennial  year. 

8.  Detroit.   If  the  other  possibilities  don't  check  out,  we  should  explore 
this  one.   Detroit  has  the  best  and  newest  convention  hall  in  the  country, 
and  it's  smack  in  the  middle  of  downtown  within  walking  distance  of  all  the 
hotels.   A  GOP  Governor  and  Senator  would  be  of  assistance  and  the  conven- 
tion might  help  Senator  Griffin's  re-election.   Geographical  proximity  to 
key  midwest  states  such  as  Ohio  and  Illinois  would  also  be  a  factor.   But 
the  real  drawing  card  here  is  the  excellence  of  the  convention  facility  and 
its  closeness  to  all  the  big  hotels. 

00341^ 

9.  San  Diego.   This  is  Timmons'  favorite  and  mine  too.   In  terms  of  all 
the  factors,  it  would  be  tops.   Bill  has  visited  the  convention  hall  and 
feels  it  would  be  adequate  with  the  addition  of  temporary  working  space 
for  the  RNC  and  the  media.   The  hotels  are  adequate,  although  the  RNC  asks 
for  18,000  first  class  rooms  and  San  Diego  has  23,000  rooms,  not  all  of 
which  are  first  class.  The  RNC  also  wants  1,000  parlors  and  the  city  has 
only  250.   Many  of  the  hotels  are  in  the  fashionable  Mission  Bay  section 
of  town  which  we  visited  after  the  1968  Miami  convention.   The  convention 
hall  is  close  by.   The  climate  is  superb.   The  city  has  informally  offered 
$200,000  and  Bill  thinks  another  $200,000  might  be  promised,  bringing  the 
total  to  that  ivhich  Miami  has  offered.   The  area's  many  tourist  opportuni- 
ties would  make  it  interesting  for  the  delegates:   the  zoo,  Balboa  Park, 
Mission  Bay,  Mexico,  water  sports,  Disneyland,  etc.   It  is  easily  accessible 
by  air  and  the  airport  is  do^vntown. 

The  problem  with  San  Diego  is  that  the  city  fathers  don't  want  the  convention 
until  after  Labor  Day.   Studies  which  the  RNC  and  the  Justice  Department  have 
completed  show  that  a  September  convention  would  be  too  late  in  terms  of 
meeting  state  requirements  for  filing  Presidential  and  Vice  Presidential 
candidacies.   Timmons  and  John  Dean  are  now  looking  at  these  studies  to 
determine  if  a  September  convention  is  still  a  possibility,  but  at  the 
present  time  they  are  90%  certain  we  cannot  go  after  Labor  Day. 

Should  this  be  the  case,  Timmons  would  discuss  informally  with  San  Diego 
officials  the  possibility  of  an  August  convention  there.   He  feels  they 
might  be  interested. 
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I  At  the  present  time,  Jo  Good  and  the  Site  Selection  people  are  not  aware 

'  of  our  activities  with  respect  to  San  Diego,  although  they  are  aware  that 
"White  House  aides"  have  visited  the  city.   But  it  seems  that  Bob  Finch 
has  been  in  touch  with  San  Diego  as  well  and  has  had  Al  Harutunian  of 
San  Diego  tentatively  reserve  the  convention  hall  for  mid-September 
allegedly  for  a  Billy  Graham  crusade.   Jo  Good  has  telephoned  Gordon  Luce 
of  the  California  Republican  party  in  this  connection,  but  Luce  has  not 
told  her  of  the  Timmons  visit.  Thus,  it  appears  that  if  Jo  Good  has  knowl- 

I  edge  of  a  visit  by  "VThite  House  aides,"  this  would  refer  to  the  Finch- 

[  Harutunian  activities  rather  than  Bill  Tiitmons'  visit. 

By  next  week  we  should  have  a  firm  idea  of  whether  a  convention  in  September 
is  at  all  possible  and  if  not,  whether  San  Disgo  is  interested  in  an  August 
convention.   At  that  time,  some  preliminary  recommendations  should  be  made 
as  to  the  convention  site. 


The  Justice  Department's  report  is  attached. 


PRIMARIES  AND  FIELD  ORGANIZATION  00341i 

As  you  know,  Harzry  Flemming  is  chairman  of  this  planning  study  and  I  am 
serving  as  project  manager-  We  have  met  with  Harry  Dent  and  explained 
to  him  that'  Flemming  will  be  serving  as  chairman  since  he  is  on  the  staff 
here  and  has  time  available  for  this  purpose.   Dent  agrees  with  this  and 
will  serve  as  a  sort  of  senior  advisor  to  the  planning  study. 

For  purposes  of  your  meeting  with  the  Attorney  General,  Harry  Flemming  can 
probably  best  report  in  person  on  the  activities  and  accomplishments  of 
this  task  force  thus  fcir. 
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CITIZENS  COMMITTEE 

Although  you  will  be  serving  as  chairraan  of  this  study,  Tom  W.  Evans  of 
New  York  will  be  a  key  advisor  here.   I  have  met  with  Tom,  have  obtained 
many  of  the  records  from  '68,  and  you  and  I  vill  meet  with  hin\  next 
Tuesday  in  New  York.   Also,  if  time  pernits,  we  v/ill  ir.eet  with  Don  Kendall 
in  New  York  who  Peter  Flcinigan,  after  consultation  v/ith  the  Attorney 
General,  has  suggested  as  the  person  to  head  up  the  "Businessmen  for" 
aspect  for  the  Citizens  operation. 

OFFERS  OF  ASSISTANCE  0  0  3  4  1  l) 

Now  that  our  organization  is  official,  we  are  receiving,  many  offers  of 
help  from  people  throughout  the  country  who  want  to  assist  in  the  Presi- 
dent's re-election  campaign.   Letters  auid  resumes  are  being  received  at 
the  PNC,  the  White  House,  and  here.   V7e  have  set  up  a  system  whereby 
letters  to  the  RNC  are  acknowledged  by  Chairman  Dole. .and  forwarded  to  us 
and  letters  received  at  the  ^'fhite  House  are  acknowledged  by  Harry  Dent 
and  turned  over  to  us.   Letters  received  here  are  answered  with  letters 
signed  by  you,  Harry  Flemming,  or  me.   There  is  nothing  which  turns  a 
person  off  faster  than  having  his  offer  of  assistance  ignored  and  we  are 
making  certain  that  each  letter  has  a  personal  response.   The  KNC  is 
presently  designing  for  us  an  enclosure  to  be  sent  out  with  our  letters 
which  gives  a  brief  description  of  the  President's  position  on  some  of 
the  key  issues  and  suggests  \iays   in  which  people  can  be  of  help  to  the 
campaign  right  now,  e.g.,  "take  every  opportunity  to  talk  up  the  Presi- 
dent," "make  his  position  kno;m,"  etc. 

A  filing  system  has  been  set  up  whereby  offers  of  assistance  are  placed  in 
categories  from  which  they  later  can  be  retrieved.   Some  of  the  major  divi- 
sions are  Citizens,  Primaries  and  Field  Organization,  Central  Office  Staff, 
Volunteer,  Secretarial.   Later,  these  can  be  broken  down  by  state  and  the 
names  on  file  forwcirded  to  our  operatives  in  each  state. 


OFFICE 

All  the  necessary  office  supplies  and  equipment  are  now  on  hand  and  the 
office  is  operational.   The  group  hospitalization  policy  goes  into  effect 
June  1  and  v;e  are  covered  for  theft,  fire,  liability,  etc.   A  travel 
accident  policy  has  been  purchased  to  protect  the  families  of  those  men 
on  our  staff  who  might  be  severely  injured  or  accidentially  killed  while 
traveling  on  behalf  of  the  Committee.   The  telephone  system  has  worked 
out  well  thus  far. 

A  system  has  been  set  up  whereby  anyone  ordering  office  supplies,  fur- 
niture, equipment,  etc.,  gives  a  requisition  to  one  of  the  secretaries. 
All  requisitions  must  be  approved  by  me,  thus  centrali::ing  this  respon- 
sibility and  saving  money.   The  secretaries  check  with  me  before  taking 
time  off  so  that  we  don't,  for  example,  find  oursslves  with  half  a  staff 
just  before  a  holiday.   Staff  meetings  are  regularly  being  held  mid-week. 
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OFFICE  —  continued 

Our  C.P.A.,  Pat  Buchanan's  brother,  is  doing  a  conscientious  job  with 
the  payroll,  withholding  forms  and  reports,  etc.,  although  I'm  trying 
to  get  his  prices  down  a  bit. 

At  the  earliest  opportunity,  I'm  going  to  try  to  chart  out  what  our 
physical  requirements  will  be  for  1972  in  terms  of  office  space.   A 
large  office  building  is  now  going  up  across  the  street  from  us  and 
is  located  where  our  original  RN  operation  was  headquartered  in 
Washington  in  1958  —  I  will  check  at  a  later  date  to  see  if  we  might 
rent  space  in  this  building  when  it  is  completed  —  hopefully  at  a 
reduced  rate. 


C0341b 
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T/y!j 


SUI.-E  272 
1701    PEM^'»><-'/AN14  AVCNUe.   N   ' 
.VftSMiNGTON.  D.C     20OO0 
I202>  JJ3-0920 


May  20,  1971 


CONFIDENTIAL/EYES  ONLY 

MEMORANDUM  FOR:  MR.  WILLIAM  E.  TIMMONS 

FROM:  ROBERT  C.  ODLE,  JR.  >£.^ 

00359? 

Attached  are  the  two  reports  from  Justice  relating  to  the  convention 
which  your  office  requested. 

I Also  attached  is  a  section  of  a  menorandua  I  prepared  for  Jeb's  meet" 
ling  with  the  Attorney  General  which  deals  with  the  convention. 

Let's  discuss  where  we  go  from  here  at  your  convenience. 


Attachments 
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LIEUTENANT   GOVERNORS    OFFICE 
SACRAMENTO   958M 


EO  REINECKE 

LIEUTENANT  OOVCRNOR 


June    2,    19  71 


JUN  1 1  1971 


PERSONAL    S.    CONFIDENTIAL 


Mr.    VJilliam  Timmons 
Assistcint   to    the    President 
for   Congressional   Affairs 
The   V.Tiite   House 
Washinqton,    p.    C.    20500 


Dear 


003651 


Thank  you  for  taking  time  out  to  visit  with 
us  last  week.   I'm  still  hopeful  our  project 
will  flower  and,  with  the  guidelines  you 
provided  v;ell  in  mind,  will  keep  you  posted 
of  our  progress. 

I  had  the  opportunity  to  visit  with  Bob  Dole 
and  Attorney  General  Mitchell  by  phone  prior 
to  leaving  for  California.   Dole  mentioned  he 
might  be  out  here  within  a  matter  of  weeks, 
at  which  time  he  and  I  tentatively  plan  to 
take  an  unofficial  swing  through  San  Diego. 

Ed  Gillemvaters  received  the  enclosed  San  Diego 
Union  and  San  Diego  Tribune  (both  Copley  nev;s- 
papers)  articles,  but  in  my  view  that  doesn't, 
seriously  deter  the  effort. 

Sincerely, 


^ 


ED  REINECKE 


Enclosure 


/x  // 


;^^y  -  •  ^  -^ 
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CITIZENS  FOR  THE  RE-ELECTION  OF  THE  PRESIDENT 

WASH  INGTON 


suirc  fi 
701  PC\^.s/LVA',;*  Ave%';e 


.COS. o  coco.  June   15,    1971 


t207t   339-0>rO 


MEMORANDUM  FOR:  MR.  JEB  S.  MAGRUDSR 

FROM:  ROBERT  C.  ODLE,  JR. 

003487 

|As  we  discussed  yesterday,  there  will  be  four  "decision  papers"  for 
(the  Attorney  General  and  Mr.  Haldeman  in  the  very  near  future  relating 
[to  the  convention.   These  are  as  follows: 

1.  RNC  Committees.   Chairman  Dole  will  aoppint_four  maj.o.r— prp-rnnvpnr 
tion  coininittees,  at  the  .July__RNC~rieeting,.in_  Denya;:.   Bill  Tiifmons,  Harry 
Flemming,  and  I  have  come  up  with  suggested  mernbers  for  each.   After  their 
names  have  been  carefully  re-checked,  they  must  ba  approved  by  the  Attorney 
General.   Timmons  can  then  corrjnunicate  them  to  Dole.   You  will  have  the 
decision  paper  this  week  for  the  Attorney  General. 

2.  The  DO  Committee.   The  RNC  s  Delegates  and  O^rganizations  Conmittee 
met  in  January  to  discuss  convention  procedures,  and  last  weekend  to 
discuss  convention  delegate  selection  mechanisms.   We  have  a  report  on  the 
first  meeting  and  Tim.-nons  and  I  agree  with  all  the  DO  Committee's  recomroen- 
dations  except  for  one  recommendation  to  the  Rules  Committee  (v;hich  v/ill  be 
appointed  in  July).   I  am  meeting  this  afternoon  with  Mrs.  Stanley  Ginn  of 
Missouri,  Chairman  of  the  DO  Corrjnittee,  to  be  filled  in  on  last  v.eekend's 
activities.   I  v/ill  go  over  their  most  receac:  recoiruriendations  v;ith  Tirir.ons 
and  we  will  then  prepare  a  decision  paper  in  this  area  noting  those  recom- 
mendations with  v/hich  we  agree  and  those  with  which  we  dLsagree.   This  paper 
should  be  ready  this  week  or  next  at  the  latest. 

3.  Site.   Jo  Good  (with  whom  I  talked  yesterday)  and  the  Site  Coirjtuttee  are 
in  San  Diego  this  week.   After  the  Committee  returns,  Tinmons  and  I  can 
sound  out  Dole  and  Good.   Assuming  v;e  continue  to  favor  San  Diego,  a  decision 
paper  v;ill  then  go  to  the  Attorney  General  and  Mr.  Kaldenan;  assuming  their 
concurrence  thence  to  the  President;  and  at  that  point  the  President's  deci- 
sion v/ould  be  communicated  to  Dole  v.ho  v;ould  com.T.unicate  it  to  the  Site 
Selection  Coiimittee.   The  Site  Copirittee  makes  its  formal  recommendation  to 
the  RNC  meeting  in  Denver.   Hov/ever,  I  think  we  v/ill  recommend  in  our  deci- 
sion paper  that  the  "decision"  by  the  Site  Committee  be  publicly  announced 
ASAP  so  as  to  beat  the  Democrats.   Timing  on  this  paper  for  the  Attorney 
General:   Next  week. 
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4.   Format.   The  Arrangements  Committee  (to  be  appointed  in  July)  and 
its  eleven  sub-committees  handle  everything  from  housing  to  the  conven- 
tion prograur.   Shortly  we  will  call  together  our  convention  task  force 
to  kick  around  ideas  on  the  format  so  that  we  can  get  from  the  Attorney 
General  approval  on  some  very  preliminary  guidelines  in  this  area  which 
can  be  used  to  properly  orient  the  Arrangenients  Committee.   The  paper 
should  be  ready  by  July  5. 

I  eun  sending  a  copy  of  this  memo  to  Bill  Horton  to  assist  him  in  the 
chart  he  is  preparing  for  us. 

cc:   Mr.  William  L.  Horton 
^yi'Kc.   Gordon  C.  Strachan 

Hr.   William  E.   Tiimnons  PO^d^S 
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THE  WHITE    HOUSE 

WA  S  H  I  N  C  TO  r. 


y 

y 

June  23,  1971 
MEMORANDUM  FOR:  .    .' .  H.R.  HALDSMAN 

FROM:  GORDON  STRACHAM  (^ 

SUBJECT:  .  1972  Convention  Site 

[Wagruder  will  meet  the  Attorney  General  today  and  discuss 
I  memorandum  attached  at  Tab  A  concerning  the  RNC  Site 
[Committee*  s  visit  to  San  Diego. 

To  summarize: 

003345 

1.  The  Site  Committee  found  the  same  faults  Bill  Timmons' 
noted  in  his  May  6  memorandum  (limited  office  space  at  the 
convention  hall  and  barely  adequate  hotel  accomodations) ; 

2.  The  local  politicians  are  indifferent,  but  the  State 
officials,  especially  Ed  Reinecke,  are  enthusiastic. 

3.  The  San  Diego  bid  is  $500,000  in  cash  and  $1,000,000 
in  inflated  price  services.   This  excellent  bid  is  con- 
sidered primarily  the  work  of  Reinecke  and  Magruder  will 
suggest  that  the  Attorney  General  call  Reinecke  and  thank 
him. 

4.  San  Diego  is  the  favored  site  of  the  Attorney  General's 
task  force,  though  Chicago,  Miami,  and  iouisville  are  still 
under  serious  consideration  by  the  Site  Committee. 

5.  Dole,  Timmons,  and  Magruder  believe  the  Convention  Site 
/l  -^             Committee's  request  to  see  the  President  should  be  denied. 

//^        Rather,  Timmons  should  see  the  President,  get" his  decision, 

^ /2,ji.ili-^t>{_^elay  it  to  Dole,  and  have  Dole'  program  the  Site  Committee 
^        ^^        to  recommend  formally  to  the  President  and  announce  to  the 
^y""""^        media  the  location  of  the  1972  RMC  Convention. 

|6.  A  formal  decision  paper  will  be  presented  to  you  and  the 
lAttorney  General  v/hen  San  Diego  submits  its  formal  bid, 
^hopefully  this  week. 

On  a  related  matter,  Timmons  submitted  the  memorandum  attached 
at  Tab  B  concerning  the  number  of  v;hite  House  Staff  v;ho 
V70uld  be  attending  the  convention.   Tiirmons  believes  all 
commissioned  personnel  (approximately  50)  are  "entitled  to 
be  present  v/hether  or  not  they  are  actively  engaged  in  the 
Convention.'* 
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22.11     GORDOn  STRACHAN  MEMORANDUM,   JUNE  23,    1971  WITH  ATTACHMENTS 

The  following  are  the  options  of  which  I  recomend 
number  two.  ;  ■  .•  ■ , ' 

1.    All  commissioned  personnel  attend 


2.  Only   those    Staff   v/ho   are   contributing,    v/hether 
cori>ir.issioned   or   not 

3.  All  male    Staff   down   through   Staff   assistant 
level    (150) " 
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<^\  I  I/LC11NC3  roK    I  Mc^   Ki-tUcC  I  lUK'   U .-    THE  PRESIDENT 

VV  A  S  H  I  M  G  T  O  ^1 


I  7at    PiNNSYLVAV-A  AVi:*.UE     N 


...-,.o.o.  »  c  =,oo.  J^2  22,  1971 

IZ02i  3J3-3-7ZO 


CONFIDENTIAL 

MEMORANDUM  FOR:  MR.  JSB  S.  MAGRUDER 

FROM:  EOBERT  C.  ODLE,  JR. 

SUBJECT:  •  1972  CON\^NTION  SITE 

003348 

The  RNC's  Convention  Site  Conunittee  has  novr  returned  front  San  Diego, 
thus  completing  its  series  of  visits  to  all  the  cities  which  have  bid 
for  the  1972  Republican  National  Convention.   The  Con-jnittee  v/as  not  as 
impressed  with  San  Diego  as  we  hoped  it  would  be,  citing  the  lack,  of 
office  space  for  the  media  and  the  RiCC  at  the  convention  hall  as  the 
main  drawback.   Also,  sor?.a  political  officials  in  the  city,  chief  among 
them  the  mayor,  either  suggested  that  the  city  did  not  want  the  conven- 
tion, or  v;ere  at  best  indifferent  to  the  prospect  of  getting  it.   On  the 
other  hand,  business  leaders  and  state  officials,  led  by  Lieutenant 
Governor  Ed  Reineke  of  California,  were  very  enthusiastic  and  members  of 
the  Site  Committee  reacted  favorably  to  these  people. 

Bill  Timjnons  reports  that  his  contacts  in  California  tell  him  the  city 
is  nov/  offering  $400,000  in  cash  and  approximately  $500,000  in  services 
bringing  the  total  offer  to  approximately  $1,000,000.   However,  the  city 
is  putting  very  high  pricetags  on  the  services,  so  in  reality  the  figure 
might  be  more  like  $300,000.   The  final  bid  is  being  prepared  this  week 
in  San  Diego  and  should  be  received  by  the  iia.tiop.a.1   Comniittee  at  the  end 
of  the  week  —  we  will  obtain  a  copy  of  it.   It  is  our  understanding  that 
in  this  bid,  the  city  will  offer  to  construct  a  building  adjacent  to  the 
convention  hall  which  can  house  offices  for  the  media  and  also  for  the 
RNC.   San  Diego  will  donate  the  use  of  the  convention  hall  for  as  long  a 
time  as  is  needed  to  ready  it  for  the  convention,  and  also  for  the  con- 
vention sessions. 

I 
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m 


Incide;itally,  San  Diego  Derr.ocrats  are  reported  to  be  upset  that  the 
city  did  not  bid  for  the  Democratic  convention  and  therefore  San  Dic-yo 
has  decided  to  put  in  a  pro  forma  bid  for  the  Der.ocratic  convention. 

It  also  should  be  noted  that  the  Site  Corjnittee  believes  the  list  of 
cities  under  serious  contention  is  nov/  dovm  to  San  Diego,  "iani , 
Louisville,  and  Chicago.   The  cor-ir.ittee.  has  rul=d  out  Houston  because 
it  has  not  expressed  a  real  interest  in  the  convention  and  has  refused 
to  make  a  fim  offer  of  cash  and  services.   San  Francisco  v/as  ruled  out 
because  the  conraittee  fears  possible  problems  with  the  nearby  campuses 
and  does  not  feel  the  convention  hall  and  hotel  situation  is  as  good 
as  it  is  in  other  cities. 

In  the  meeting  of  our  convention  strategy  task  force  on  Friday,  San  Diego 
emerged  as  the  very  clear  favorite,  followed  by  Houston.   There  was  no  sup- 
port for  any  of  the  other  cities.   Those  attending  that  meeting  were  Pat 
Buchanan,  Bill  Safire,  Dick  Moore,  Harry  Dent,  Len  Garrr.snt,  Don  Ruir.sfeld, 
ajid  Bill  Timrcons.   Dv/ight  Chapin,  Fred  La  Rue,  and  Frank  Shakespeare  v;ere 
out  of  town.   In  addition  to  favoring  Saji  Diego,  the  task  force  agreed 
that  the  convention  should  begin  the  week  of  August  21,  1972,  and  should 
be  a  three  day  convention.  00*^34^ 

Jo  Good  told  me  today  that  members  of  the  Convention  Site  Committee  are 
in  V/ashington  this  week  and  that  she  would  like  Chairman  Dole,  Fred 
Scribner,  and  the  vice-chairman  of  the  committee  to  meet  with  the  Pres- 
ident later  this  week  or  next  week  to  review  v^ith  him  the  thoughts  of 
the  Site  Committee,  so  that  the  President  might  be  informed  of  everv-one's 
views  before  making  up  his  mind.   I  have  advised  Bill  Tirnmons  and  Gordon 
Strachaji  of  this,  and  the  three  of  us  have  agreed  that  the  following 
strategy  should  be  employed  rather  than  having  the  cormittee  see  the  Pres- 
ident.  Also,  Timrr.ons  tells  ma  that  Dole  agrees  v/ith  him  that  v;e  should 
pursue  the  following  scenario: 


As  soon  as  the  bid  from  San  Diego  comes  in,  we  (Timir.ons,  Hagrudar,  Odle) 
will  examine  it.   If  our  inclination  is  still  to  go  with  San  Diego,  I  v/ill 
prepare  a  decision  paper  for  the  Attorney  General  and  Mr.  Halderr.an.   .As- 
suming thair  concurrence,  v/e  v/ill  then  request  that  Timmons  discuss  v/ith 
the  President  his  viev/s  on  all  the  cities  in  contention  for  the  convention 
site  cuid  our  recommendation  that  v/e  go  to  San  Diego.   Assuming  the  Presi- 
dent concurs  v/ith  this  choice,  Timir.ons  would  then  talk  with  Dole  and  com- 
municate the  President's  decision  to  him.   Dole  would  talk  v.-ith  the  msrrjars 
of  the  Site  Cotnmittee  regarding  this  aind  at  some  future  point  in  time  (next 
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3  L-//7 

week  or  the  v/eek  after)  ,  either  Dole  by  himself  or  Dole  v/ith  the  other 
members  of  the  Site  Cotnnittee  v;ould  neat  with  the  President  and  onnounce 
to  hin  their  decision  that  the  coPA'er.tion  go  to  San  Diego.   The  President 
v/ould  tell  the  Site  ConuxLttee  that  he  concurs  v.-ith  their  recor:nsndatior\ 
that  th^  convention  be  held  there.   .Venbers  of  the  Site  CoT^ittee  could 
then  go  into  the  Briefing  Poora  and  announce  to  the  ir.edia  that  they  had 
recommended  to  the  President  that  the  convention  be  held  in  San  Diago, 
that  the  President  had  approved  their  recorciendation,  and  that  thsy 
hoped  the  Rep'jbliccUi  National  Coir.Tiittee  would  approve  the  recomendation 
in  Denver  on  July  23.   This  would  put  us  publicly  on  record  as  having 
chosen  a  convention  site  before  the  Deniocrats. 


[chc 


If  the  general  strategy  as  outlined  above  is  approved,  we  will  proceed 
as  suggested  with  the  initial  decision  paper. 

Approve  Disapprove  

comments 003350 

^/M>cc:  Mr.  Gordon  C.  Strachan  <for  f.x.   Hald«inan's  approval  and  concurzence 

if  necassary) 
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22.12     WILLIAM  TIMMONS  MEMORANDUM,  JUNE  22.    1971 
THE   WHITE    HOUSE 

WAS  H  1 N  G  TO  M 

June    21.    19^1 


MEMORANDUM  FOR: 
FROM : 
SUBJECT: 


H.  R.  HALDEM\N 

TIMMONS  X^ 


WILLIAM  E. 

'72  Convention 


In  preparing  my  preliminary  plan  for  next  year's  convention, 
I  need  to  know  how  many  V/hite  House  staff  we  nay  be  required 
to  accommodate  ivith  rooms,  transportation,  tickets,  etc. 

No  doubt  a  number  of  key  staffers  will  be  involved  in  the 
convention  campaign  and,  of  course,  those  will  be  included 
in  our  early  plans. 

I  personally  feel  that  all  commissioned  personnel  are 

entitled  to  be  present  whether  or  not  they  are  actively 

engaged  in  the  convention,  oi'  n:>».   This  would  be  a  morale  booster, 

give  staff  a  greater  insight  into  politics,  and  serve  as  "£,rowd 

fillers"  for  selected  events.  003352 

RECOMMENDATION: 

That  I  include  plans  for  having  all  commissioned  V/hite  House 
staff  attend  the  '72  Convention. 


APPROVE 
OPTIONS: 


DISAPPROVE 


If  the  recommendation  is  disapproved,  then 

1.   Only  those  staff  \^ho  can  make  a  contribution  to  the 
Convention  

If  the  recommendation  is  approved,  then 

1.   Include  male  staff  down  through  staff  assistant  level 
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22.12     GORDON  STRACHAN  MEMORANDUM,   JUNE  25,    1971 

June   25,    1971 

Fr.o;-i:  noRDo:^  st?j\CuAk 

SUBJECT:  1972  Convention  Site 


Technically  tha  r:JC  will  decide  on  the  sita  for  the  1972 
Convention  on  July  22-23,  baaati  on  the  last  Site  Cooaittee 
raeoting  and  recoxsnendatlon  of  July  21  >  so  tha  specific, 
technical  anaver  to  your  quastioa  as  to  the  final  dato  for 
&  docisioa  on  th©  1372  Convention  aito  ia  July  21. 

However,  TirsiscKis,  who  as  Chainaan  of  tha  Attorney  General's 
task  force  on  the  Convention  has  developed  scenario  that 
requires  a  flra  decision  ecurlier: 

1.  Lato  today,  YJBmona  will  submit  his  analyai3  p^ ^  :^ 
Chicago*  (JuJO^/ 

2.  Kaxt  we«Jc,  Tirciscns  will  isoet  vith  Dole  to  dateraina 
the  Si  to  Cossnittea's  praferancesj  and  will  subsdt  to 
yot»  and  tha  Attorney  General  a  foraauL  dacision  paper, 
'ShLB   paper  will  attach  tiia  forraal  bid  by  San  Die<ro, 
which  la  expected  to  h^   $500,000  ia  cash  and  $1,000,000 
in  inflated  price  services; 

3.  Upon  decision  by  the  President  on  the  location  of  the 
Convention,  Tiraaona  hopes  to  rolay  this  to  Dolo,  who  v/ill 
in  turn  have  the  Site  CcKsaittee  decide  on  the  sase 
location; 

4.  If  the  location  is  San  Diego,  Tiaasong  suggests  that 
Dole,  during  the  Sisn  Clenente  trip,  foraally  advise  the 
President  and  then  isaiediately  naka  tha  announcesient  to 
the  media} 

5»   If  San  Diego  ia  not  choses>,  the  saise  scenario  votild 
be  followed  except  that  there  ia  no  need  to  laake  the 
annouaces;ent  front  Son  Clenante, 


GS:lia 
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22.13     GORDON  STRACHAN  MEMORANDUM,   JUNE  29,    1971   WITH  ATTACHMENTS 

THE  WHITE    HOUSE 

WAS  H  1  N  G  TO  N 


V^^ 


CONFIDENTIAL  ,     „   ,„, 

June  29,  1971 


MEMORANDUM  FOR:  '  "  '  H.R.  HALDEMAN 

FROM:  GORDON  STRACHAN  -^ 

SUBJECT:  1972  Convention  Site 


I  Magruder  delivered  the  1972  Convention  Site  decision  paper 
I  to  the  Attorney  General  today.   Your  copy  is  attached. 

As  you  know,  Magruder  and  Timmons  have  developed  a  scenario 
that  the  Attorney  General  told  you  on  June  23rd  he  would 
slow  dov;n  until  the  President  has  had  an  opportunity  to 
give  serious  thought  to  San  Diego. 

The  decision  paper  offers  the  facts  for  the  President's 
consideration  and  recoininends  that  San  Diego  be  selected  as 
the  site  for  a  three  day  convention  beginning  August  21, 

'*       .  003385 

To  summarize: 

1.  The  Democrats  announced  today  that  their  convention 
will  be  held  in  Miami  Beach  beginning  July  9,  1972. 
Miami  Beach  bid  $950,000  for  the  honor. 

2.  Bids  for  the  Republican  Convention  have  been  received 
from  cities  which  are  listed  in  the  order  of  preference: 
San  Diego,  Miami  Beach,  Houston,  Louisville,  Chicago, 
and  San  Francisco. 

3.  The  Summer  Olympics  will  be  held  in  Munich-  beginning 
the  last  week  of  August.   Therefore,  the  1972  Convention 
should  begin  on  August  21,  1972  and  continue  for  three 
days. 
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22  IZ     JEB  MAGRUDER/WILLIAM  TIMMONS  MEMORANDUM,   JUNE  26,    1971 
WITH  ATTACHMENTS . 


;\:0:iAXDUM  ?0R: 


)y.: 


■•— •^— ,\«  — ./    '^  IT  \' — -^  4  * 


SUBJECT: 


iS72  CoriVention 


This  paper  with  its  attachments  is  a  suniT.ary  of  information 
relating  to  decisions  that  should  be  made  iir.r.ediateiy 
regarding  the  1S72  Republican  National  Convention.   We 
ir.ake  three  recomniendations : 

1.  That  San  Diego  be  selected  as  the  site  city 

2.  That  the  Convention  start  August  21,  1972 

3.  That  ' ".   be  a  three -day  Convention 


003586 


'.Ve  suggest  you  discuss  these  topics,  at  the  earliest  oppor- 
tunity, with  the  President  to  get  his  guidance.  \'ihen    resolved, 
ChairiT.an  Bob  Dole  should  be  notified  so  he  can  engineer  his 
Site  Cor.uittee  to  ~.ake  identical  recommendations  to  the 
President.   Later,  Dole  should  r.-.eet  with  the  President  to 
advise  him  of  the  Committee's  views,  giving  the  President  an 
opportunity  to  concur.   Should  San  Diego  be  selected,  this 
meeting  might  be  considered  for  San  Clemente  the  first  week 
in  July. 

I.  DEMOCRATS 

Every  available  signal  is  that  the  opposition  will  hold  its 
national  convention  in  Miami  Beach,  starting  on  July  10,  1972. 
V.'hile  Miami  has  good  facilities,  hotels  and  vacation  atmosphere, 
tne  Democrats  are  probably  more  interested  in  the  security 
aspects  of  Miami  as  a  result  of  the  '68  riots  in  Chicago. 

II.  REPUBLICAN'S 

Bob  Dole  is  Chairman  of  the  Republican  National  Committee  Site 
Selection  Committee.   The  Committee  membership  is  listed  in 
Tab  A.      Bids  have  been  received  from: 


CON'FI  DE>:TI  AL/EYES  GXLY 
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--  Sau  Diego        ■?■- 

--  Chicago  --J 

--  Louisville 
--  San  rrar.cisco 

Comir.ittee  visitations  have  been  r.ade  to  all  cities  except  San 
Francisco.   An  analysis  of  each  city's  bid  and  some  pro  and 
con  argum.ents  of  the  various  sites  are  in  Tab  B. 

Since  the  President  will  control  the  Convention  machinery  and 
can  schedule  events  to  fit  television  prince  tin;e,  media  cover- 
age is  not  a  significant  factor  in  site  location.   Presumably 
we  will  try  to  target  tizie  for  r.aximu:u  exposure,  and  this  can 
be  done  by  a  little  earlier  prograr.  on  the  V»'est  Coast  or  a 
little  later  on  the  East  Coast,  ..' 

Also,  while  we  o.uestion  the  argunient  that  site  location  helps 
deliver  a  state's  electoral  votes  to  the  Party,  it  certainly 
is  a  false  issue  for  regular  convention  cities  such  as  Chicago, 
Miami  and  San  Francisco. 

Facilities,  security,  a  healthy  "upbeat"  atmosphere,  confidence 
and  control  are  iinportant  considerations  to  site  location. 

The  Site  Committee  v;ill  sak*  its  foraal  recommendation  to  the 
full  Republican  National  Co;ar.ittt3  at  the  Denver  meeting  on 
July  23.   It  is  expected  that  th«  RNC  will  ratify  the  recom- 
mendation without  difficulty.  Additioaally,  Dole  has  indicated 
h*  recognizes  that  the  Prcsidenc  will  call  the.^shots  on  the 
Convention.  ^0338  y 

III.   DATE  OF  CON'VEN'TION 

The  Republican  National  Comnittec,  Justice  Department  and 

White  House  counsel  agree  that  a  Sapteiaber  convention  would 
be  too  late  to  guarantee  that  the  nominees  can  legally  be 
placed  on  the  ballots  in  a  number  of  states.   V/hile  some 
waivers  may  be  possible,  a  September  Convention  cannot  be 
considered.   The  Summer  Olympics  start  in  Munich,  Germany 
the  last  week  in  August,  and  ABC  has  exclusive  coverage  and 
a  commitment  to  carry  events  in.  prime  time.   .^BC  officials 
say  that  is  locked  in  and  it  would  be  difficult  for  their 
crews  and  equipment  to  cover  a  convention  the  last  week  in 
August.   Also,  it  is  felt  we  would  lose  a  substantial  audience 
if  the  Convention  were  to  compete  with  the  Olympics.   Tlierefore, 
August  21  appears  to  be  the  latest  date  the  Convention  could 
start  considering  the  circumstances.   The  RNC  favors  the 
Convention  for  this  period. 

cn\':-"inr;v'f  ■■' /.":■■.  r--;" 
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r.istoricalj.y ,  botii  parties  'r.uvc:   held  convene  ior.s  varyincr  in 
len-t;".  trorr.  tv/o  day^  to  five-  -:^ys  .      A  four  day  coavcntion  has 
oaen  ti;c  n^ost  pop,;l:ir.   3i:c.:.ui;2  of  tlie  expected  renoininatior.  of 
the  President,  a  shorter  Cor.ver.tlor.  is  felt  appropriate  for  1972. 
T;;is  i/o;^ld  help  eliranate  delegate  and  public  boredo~.  and  leave 
fewer  opportunities  for  the  r..edia  to  enphasize  Republica?.  dif- 
lerences ,  de.T.onstrators ,  etc.   Or.  the  other  hand,  official 
business  can  hardly  be  condensed  to  fev/er  than  three  days.   It 
is  anticipated  the  sessions  r.ight  bo  divided  as  follows  : 

Monday,  August  21      Convening 

Morning  Cor.r.ittees  appointed 

First  Session         Teriporary  Chairman 

Monday,  August  21      Keynote  Address 

Evening  Permanent  Chairman.  ' 

Second  Session 

Tuesday,  August  22     Reports  of  Platform 

Morning  Rules,  Credentials,  etc. 

Third  Session 

Tuesday,  August  22     Nomination  Speeches 

Evening  and  election  of  candidates 

Fourth  Sessxo.i 

Wednesday,  August  23   Acceptance  Speeches p.^.^^^. 
Evening  "  UUOv.<yO 

Fifth  Session 

The  principal  change  in  this  agenda  schedule  is  that  normally 
the  cor.mittee  reports,  including  Platform,  are  held  during  even- 
ing prime  tine  on  the  second  day.   V.'ith  an  incumbent  Administra- 
tion, it  is  felt  this  event  could  be  held  in  the  morning  even 
though  v.'e  are  exploring  ways  (films?)  to  make  the  platform  more 
interesting  and  attractive.   The  RXC  favors  a  four  day  convention 
because  of  anticipated  hotel  cortr.itments  to  the  host  city  and 
fear  emergencies  may  require  longer  individual  sessions. 

We  urge  adoption  of  our  recommendations. 

1.   San  Diego  as  site 

APPilOVE  DIS.A.PPROVE 


2.  Start   August    21,    1972 

APPROVE   DISAPPROVE 

3.  Three-Day  Convention 

APP.ROVE  DISAPPROVE 

CON'FI  D2KTI  AL/r.Vr.N    ONLY 
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V.w._" ^_     vy.i     i._»i 


-■OA     _.-.j. 


1972  :<2?U3Licv.c  x^^.TiorciL  ccxvz>;tiox 


(Appoir^ted  February  5,  1971) 


Robert  J.  Dole,  Chairman 

Krs.  Jack  L.  Scacy,  Vice  Chairiiaa 


\ 


Mrs.  Jean  McG .  Eoese,  Member 
Republican  National  Cosr-TjLttee 
831  City  Park  Boulevard 
Alexandria,  Louisiana  71301 

Robert  A.  Kardan,  Kcaber 
Republican  National  Conu^ittee 
44  Elui  Street 
Waterville,  Maine  04901 

George  Thiss,  Chairman 

Minnesota  Republican  State  Central  Coa.-ittee 

Keaiber,  Republican  National  Coa:nittee 

4940  Viking  Drive 

Minneapolis,  Minnesota  55435 


Mrs.  Keith  McHugh,  Kesber 
Republican  National  Co:r.uiittee 
10  Gracie  Square 
New  York,  New  York  10028 

D.  Jack  Gibson,  Mesiber 
Republican  National  Coajaittcc 
Post  Office  Box  1233 
Sioux  Falls,  South  Dakota   5710L 

Mrs.  Jack  L.  Stacy,  Member 
Republican  National  Corrmittee 
Post  Office  Box  96 
Douglas,  Wyoming  82633 


003389 


Fred  C,  Scribaer,  Jr.,  465  Congress  Street,  Portland,  Maine  04111,  General 
Counsel  of  the  Republican  National  Coniru.ttea,  will  serve  as  General  Counsel 
of  the  Cos-Jinittee  on  Site. 
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22.13     ATTACHMENT  TO  MAGRUDER/TIMMDNS  MEMORANDUM 

Si  V     ^  -  "  -■* 


AVAILABILITY: 
HALL: 

BID: 
HOTELS; 

SECURITY: 


ARGUMENTS : 
PRO: 


CON; 


Au^us": ''d^ate  is  okay. 

Sa::ts  15,000.   Will  require 
uer.pcrary  facility  for  network 
;.t:c.   service  organizations. 

$1,500,000  in.  cash,  goods  s  services 

Can  nset  18,000  requireir.ent ,  soae 
roon\s  better  than  others.   Short 
on  parlors. 

Good  local  police  force  and  state 
patrol.   Military  installations 
close  by.   Access  to  hall  is  good. 


0033f}J 


--  Republican  Governor  (Reagan) 

--  Republican  Congressnan  (Wilson) 

--  Close  to  V/estern  V.^hite  House 

--  Outstanding  cliniate 

--  New,  non-convention  city 

--  Emphasizes  GO?  interest  in  Western,  votes 

--  Best  money  bid 

--  California  has  most  delegates  and  most  electoral 

votes 
--  Many  things  for  delegates  to  do 
--  Outside,  v.'holesome  atmosphere 
--  Copley  papers 

--  Democratic  Mayor  (up  for  re-election  this  year) 

--  City  never  handled  big  riots 

--  Shortage  of  parlors 

--  Construction  of  temporary  facility  next  to  hall 

--  Possibility  of  Reagan  candidacy 

--  Internal  competition  between  Reagan  and  Finch 

forces 
--  Proximity  to  V.'atts  q  Berkeley  could  assure 

demonstrations 
--  Arnhold  Smith  IRS  problems 
--  Must  have  earlier  sessions  to  accommodate  nationa] 

prime  time 
--  Aerospace  unemployment 
--  Considered  a  non-union  town 


CO.N'CLUSION: 


By  far  the  best  of  bidding  cities. 
Security  is  main  concern. 
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22.13     ATTACHMENT  TO  MAGRUDER/TIfM)NS  MEMORANDUM 


.-.^   ,'  ^^   c      U.C1  i~<i 


.s   G/cay 


3:D: 


HOTELS; 


SECURITY: 
ARGUMENTS; 


Ir.  r.ei^hborhood  of  $600,000  in 
cash,  goods  c.r.d   services. 

Good  roonis  and  parlors  in.  sufficient 
nur/osrs .  However,  they  are  stretche 
ouz  v.'ith  only  one  artery. 

Excellent  because  of  geography. 


PRO:   --  Close  to  Key  Biscayna 

--  Sentiir.ental  return  to  '6S  site 

--  Lot  for  delegates  to  do;  beaches 

--  Best  security  of  all  cities 

--  Easier  for  n^.edia  to  cover  both  con.ven.tions 


00359, 


CON:   --  Hurricane  season. 

—  Old  hat;  nothir^g  new         "-"^«-»oc/o 
--  Public  boredoa  of  having  two  conventions 

in  same  city 
--.Democratic  Governor  and  Mayor 
--  Afraid  of  riots;  seek  shelter 
--  Not  truly  a  "southern"  city 
--  Local  Cuban  competition 
--  Have  had  racial  problems 
--  Must  have  later  sessions  to  accommodate  nation 

prime  time 


CONCLUSION; 


Second  best  choice 
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22.15    ATTACHMENT  TO  MAGEUDER/TimONS  MEMORANDUM 


J-': 


AVAILABILITY: 


Posaibla  ir.  Au.;;USt  subject 
to  Tcs c.'.ocuiir.g  or  baseball 
^^-cs. 


:  r  -^n  ■' 


i->stroi.cn2  is  too  large  out 
Astrohall  has  15,000  seats 
NiOcem   z^cllities. 


BID: 
HOTELS: 

SECURITY: 
ARGUMENTS ; 


No  firm  offer  nvade. 

Liaited.   Must  utilize  rooms 
far  away  froia  hai  >  . 

Probably  adequate. 


PRO: 


CON; 


A  new  convention  site 

Will  influence  Texas  and  southern  votes 

Republican  Senator  (Tov/er)  and  one  local 

Congressman  (Archer) . 
Midv/est  television  ti-.e 
Central  geographical  location 
Few  demonstration  problems 


00359. 


CONCLUSION 


Democratic  Governor 

LBJ  image  covers  Texas 

Hot  and  humid  climate 

Not  much  for  delegates  to  do 

It  was  apparent  to  the  Site  Committee  that 
Houston  was  not  genuinely  interested  in 
attracting  the  convention  and  refused  to 
cooperate.   If  Houston  is  chosen,  it  will 
require  a  great  deal  of  RNC  staff  work  to 
get  a  decent  bid. 

"Dark  Horse"  third  choice 

but  harder  negotiations  required, 


(472) 


22.13     ATTACHMENT  TO  MAGRUDER/TIMMONS  MEMORANDUM 


.-.VAX LABILITY:  Anyzi-s  wo  \-izt.z    it. 

; : A L L :  Xiv;,  excellent  cio'ATito'.v'n  facility. 

31 D:  Oper.  tc  ne^otiatioj^;  no  £ir;n 

offer. 

HOTELS:  Extrer.ely  limited;  probably 

have  to  house  in.  other  states. 

SECURITY:  Probably  adequate  but  untested, 

ARGUMENTS: 

PRO:   --  New  convention  city 

--  Helps  v/ith  southern  and  border  states  votes 
--  Republican  Governor  (election  this  year)  and 
two  Senators  (Cook  ^  Cooper) 
:  --  Small  town  heartland  America 
--  Kentucky  bourbon 

CON:   --  Housing  and  transportation  limited 

--  "Why  Louisville?"  DnO'- 

--  Nothing  for  delegates  ^^^k^!), 

--  The  Site  Co-.nittee  feels  Louisville  is  not 
sincere  in  its  bid,  which  was  instigated 
by  Col.  Sanders  of  chicken  fame  and  a  group 
of  aggressive  Jaycees.who  are  part  of  the 
Democratic  Mayors  best  supporters. 

CONCLUSION :  Not  enough  pluses  to  offset 

liabilities . 
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22,13    ATTACHMENT  TO  MAGHUDER/TIMMONS  MEMORANDUM 


.-.VAI  LABILITY; 


August  date  v.'ouid  require 

r.ovir.^  Ajr.oric^r.  Ligion  coaverition. 

This  iT.ay  be  possible. 

12,000  seats  --  a  little  srr.all. 


BID: 


The    required    $500,000    anyway 
v/e   want    it. 


HOTELS: 


SECURITY: 


Exceller.t  number  o£  rooms  and 
parlors . 

Police  good  and  have  riot  experience. 


ARGUMENTS : 


PRO: 


CON 


CONCLUSION; 


Republican  Governor  (Ogilvie) 

Midwest  location 

Transportation  center 

GO?    can   do   what    Deriocrats    couldn't. 

Good  prime  tir.e  coverage  for  nation 

Sig  City  atmosphere 

Red  flag  to  demonstrators 

In  Daley's  hands 

Have  been  there  before 

Governor  Ogilvie  is  opposed 

Chicago  is  not  truly  representative  of 

Heartland  America 
Not  much  new  for  delegates 
Racial  and  unemployment  problemf]Q23Q(^ 
Hot,  humid  climate 

The  risk  is  too  great  for  any 
marginal  benefit. 
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22.13     ATTACHMENT  TO  MAGRUDER/TimONS  MEMORANDUM 


AVAILASILITY: 
HALL: 


BID: 


HOTELS; 


SECURITY: 


ARGUMENTS: 


CONCLUSION; 


Cow  ?al£ce  seats  14,000  but 
is  far  from  city 

No  offer  made.   Felt  could 
raise  $300,000. 

Tourist  season.  Hard  to  commit. 

Not  Good.  ■  Center  of  dissent 
and  unrest. 

No  body  considers  San  Francisco 
a  possibility  in  light  of  above 
and  other  factors. 

Absolutely  out  of  question! 


003nM/ 
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22,  IS     GORDON  STMCHAN  MEMORANDUM^   JUNE  25,    1971 
THE  WHITE    HOUSE 

CONFIDENTIAL 


WAS  H  I  N  G  TO  N 


June  25,  1971 
MEMORANDUM  FOR:  H.R.  HALDEr^AN 

FROM:  '  GORDON  STRACHA1>I  (^ 

SUBJECT:  1972  Convention  Site 


Technically  the  RNC  will  decide  on  the  site  for  the  1972 
Convention  on  July  22-23,  based  on  the  last  Site  Committee 
meeting  and  recommendation  of  July  21;  so  the  specific, 
technical  answer  to  your  question  as  to  the  final  date  for 
a  decision  on  the  1972  Convention  site  is  July  21. 

However,  Timmons ,  who  as  Chairman  of  the  Attorney  General's 
task  force  on  the  Convention  has  developed  scenario  that 
requires  a  firm  decision  earlier: 

1.  Late  today,  Timmons  will  submit  his  analysis  of 
Chicago; 

2.  Next  week,  Timmons  will  meet  with  Dole  to  determine  ,.. 
the  Site  Commi^ee '  s  prererences^  and  will  submit  to 

you  and  the  Attorney  General  a  formal  decision  paper. 
This  paper  will  attach  the  formal  bid  by  San  Diego, 
which  is  expected  to  be  $500,000  in  cash  and  $1,000,000 
in  inflated  price  services; 

3.  Upon  decision  by  the  President  on  the  location  of  the 
Convention,  Timmons  hopes  to  relay  this  to  Dole,  v;ho  will 
in  turn  have  the  Site  Committee  decide  on  the  same 

location;  f)03.''r^8 

4.  If  the  location  is  San  Diego,  Timmons  suggests  that 
Dole,  during  the  San  Clemente  trip,  formally  advise  the 
President  and  then  immediately  make  the  announcement  to 
the  media; 

5.  If  San  Diego  is  not  chosen,  the  same  scenario  would 
be  followed  except  that  there  is  no  need  to  make  the 
announcement  from  San  Clemente. 
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22.13     "LH"  NOTE.   JUNE'  SO,    1971 


The  White  House 


WASHI NCTON 


June  30,  1971 
12:46  p.m. 


PHONE  CALL 
SENATOR  DOLE 


(Opr.) 


(1)  Timmons  indicates  he  wants  to 
talk  about  the  Convention. 

(2)  He  has  been  invited  to  go  to 
K.C.  but  has  not  accepted. 

(3)  He  indicated  to  Timmons  that 
he  wanted  to  talk  to  the  P  about 
the  convention  v;hile  on  the  airplane 
to  K.C. 


LH 


O 
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